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LEWIS !~. AKERS 
v. 
COMMONWEALTH OF VIRGINIA 
FROM THE CIRCUIT COURT O.F FRANKLIN COUNTY, VA. 
''The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inche& 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this ~5ourt are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
requirements.'' . 
The foregoing is printed in small pica type for the infor-
mation of counsel 
H. STEWART JONES, Clerk. 
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IN THE 
Supreme Court of Appeals of Virginia 
AT RICH~IOND . 
. . 
LEvVIS L. Al{ERS 
vs. 
CO~f~IONWEALTI-I OF ·VIRGINIA. 
PETITION. 
7'o the Honorable Ju,stices of the Supre·me Court of Appeals 
of Virginia: · 
The petition of Lewis L. Akers would respectfully repre-
sent unto this honorable Co-urt: · · 
That he is aggrieved by a final judgment pronounced by 
the Circuit Court of Franklin County on the 6th day of May, 
1930. A transc1i pt of the record in said case accompanies 
this petition, from which will be seen the following: 
STATEl\IENT OF FACT. 
At the Febn1ary term, 1930, of the Circuit Court of Frank-
lin ·County, ·virginia, your petitioner was indicted for the 
seduction of one ~fary Nicholson. (See Record, p. 1.) There-
after, his trial was set for the 8th da.y of April, 1930. Ap--
proxim·ately a wee~ prior to this date he had a snmmons is-
sued for a witness, Everett Vvalters, to testify for your peti-
tioner; that on the said 8th da.y of April your petitioner, 
together with all of his witnesses except the said Everett 
'\Valters, was present and would have .been ready for trial had 
it not been for the absence of this one witness. Upon this 
occasion, the· Honorable P. H. Dillard was upon the bench 
.sitting in the conrt, and upon your petitioner's motion for a 
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continuance by reason of the absence of the said Everett 
\Valters, the court continued the trial of this case to the 17th 
day of April, 1930; that ,your petitioner had a rule issued 
ug·ainst the said Everett Walters, directed to the Sergeant 
of the city of Roanoke, wl1ere he 1uld been residing, but that 
your petitioner learned that said Everett Walters was in 
Charlottesville, and had a second rule issued and sent to the 
Sergeant of the City of Charlottesville. 
rrhat on the 17th day of April your petitioner would have 
again been ready f'or his trial had it not been for the con-
tinned absence of this said witness ; that on this day the I-Ion-
orable Beverley Berkeley, of Roanoke, was sitting as the 
court, and 1,1pon due diligence being shown a continuance wa.s 
again granted of the said case to the sixth day of lVIay, 1930, 
upon which date your petitioner was~ arraigned upon the said 
indictment, plead not guilty, and the questions of la:w and 
fart. presented at said trial were submitted to a jury which 
Tetnrned a verdict of guilty, and fixed the punishment of your 
petitioner at a term of three years in the penitentiary. A mo-
tion was made to set aside said verdict on the grounds as dis-
r.losed by the bills of exception filed herein, which motion was 
overruled and judgment entered. 
The facts which C{)nstitute the evidence in this case may be 
briefly ·narrated as follows: 
1\-Iary Nicholson was the daughter of D. A. Nicholson, of 
:h"'crrum, who during the year 1927 came to Roanoke and at-
tended a business college for a. short while, and later worked 
iu a silk mill in that city. While she was employed at this mill 
she resided in the .girls' dormitory on Ninth street near saia 
mill, and different young men, among them being Everett 
. \V' alters, t.l1e witness hereinbefore referred to, had been taking 
her for automobile rides at night~m~~~n before she met 
the defendant on the 12th day of ~"T929, in a luncheon-
ette, or ice cream parlor, near the said mill {R-., p. 23); that . 
on this night, the defendant in company with one E. L. Mor-
ri~ had driven to this ice cream parlor or luncheonette, and 
there saw what seemed to be a flirtation going on between 
:.l\1 ary Nicholson and anot11er girl who was with her, a.nd two 
young Syrians; that the defendant l1ad heard of and knew of 
:h-f.ary Nicholson before this evening, and he, with l\tforris, de-
cided to get these g·irls to go for a ride before the S'yrian 
.boys got them; tha.t thereupon the defendant a..pproached 
l\fary Nicholson and proposed that they go get some fresh 
air, to. which proposal she agreed (R .. , pp. 162, et seq.); that 
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thereafter defendant and }fary Nicholson ~ere frequently 
out for night rides in automobiles, and according to her state, 
ment they became engaged to be married two or three days 
after their initial meeting, and had sexual intercourse a week 
or t:o thereafter (R .. , p. 25). The defendant, however, denies 
that any talk of marriage or engagement ever took place be-
tween them, which seems to be corroborated by a letter writ-
ten by the prosecutrix (see Deft. Ex., 2, R., p. 33); that de- • 
fendant kept company with this girl for some time. 
It was further shown that on the afternoon of Thanksgiving 
Day, 1928, and admitted by the prosecutrix, that she was in 
~ompany with a girl friend named Lela Williams, and coming 
out of a moving picture theatre in the city of R,oanoke they 
met two strange men and formed acquaintance with them; 
that the one who \vas c.onsiderecl as the company of 1\{ary 
Nicholson she spoke of hy his nickname as ''Spider'' Jones 
(H.~ p. 28; pp. 112 et seq.); that the girl named Lela Williams 
testified that these men told them that they had some good 
'vl1iskey in their room at the hotel, and that these girls both 
went up to the room of these men in the hotel, where drinks 
were served and Lela vVilliams became somewhat intoxicated 
and ·lay upon the bed, that while in this state she was a:ware 
of what took place in the room about her, and knew that 
1\Ia.ry Nicholson and the man called Spider Jones engaged in 
~exual intercourse with each other in the same room and upon 
the same bed on which l;he w~s lying·. It was further shown 
that ~Iary Nicholson was accustomed to take automobile rides 
at night with other men besides the defendant. 
That on August 19, 1929, Mary Nicholson gave birth to a 
child, w.hich was approximately seven months from the time, 
the prosecutrix claimed to have first met this defendant, and 
approximately six months from the date when he claims to 
have met her, which statement of the defendant is corrobo-
rated by the testimony of numerous witnesses, and, particu-
larly that of Lela Williams, who was the girl accompanying 
the Nic.holson girl on the night when they became acquainted. 
That the child to which prosecutrix gave birth lived, without 
incubation, and continues. to live. 
There is no evidence in the record tending to corroborate 
the prosecutrix in her claim of a promise of marriage. 
Your petitioner submitted affidavits to the court of two · 
witnesses, who stated therein that they had had sexual inter-
course with the prosecutrix prior to the time your petitioner 
I 
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met prosecutrix, in support of his motion. for a new trial (R., 
p. 7), showing conclusively the want of chastity on the part 
of the prosecutrix which would have of necessity produced a 
different result upon the hearing of said oase. No counter 
affidavits were filed by the Commonwealth. As to the affida-
vits, more hereafter. 
AS.SIGNJ\'IENTS OF ERROR. 
1. The trial court erred in overruling an objection to the 
follo~ing question: 
'' Q. Had he said anything to you then about-was anything 
ever said after he knew that you were in this condition about 
marrying you ag·ain? '' 
':rhe defendant objected to this question and the answer 
thereto on .the ground that subsequent statements were not 
relevant, which objection the court overruled, and the defend-
_ant then and there excepted. The prosecutrix was then al-
lowed to a1iswer this question, which she did in the following 
'vords: · 
• 'A. Yes, sir, he was promising me all the time.'' (R., p. 
9; Bill of Exceptions No. 3.) , . 
2. The court erred in permitting the Commonwealth to ask 
1\'I rs. Essie Easter if the prosecutrix ever told her that she 
was engaged to Lewis Akers, her answer being ''Yes'', Lewis 
;Akers not being present, the same being objected to as being 
a self-serving declaration and hearsay testimony (R., p. 79), 
'vhich objection the court overruled, and the defendant then 
and there excepted. 
3. The court erred in its failure and refusal to set aside the 
verdict on the ground that the testimony of the prosecutrix 
as to the promise of marriage had not been corroborated by 
evide~ce emanating from some source other than herself. 
# 
4. The court erred in overruling a motion made by defend-
ant thrqugh his counsel that the verdict and judgment thereon 
be set aside upon the ground that the Honora.ble Beve-rley 
Berkeley, who wa.s sitthl·g as judge in this case, was not the 
J"udge of the Circuit Court of Franklin County, nor had any 
formal order been entered by the judge of said court designat-
ing him to sit, nor had he been commissioned by the Governor 
in compliance with Section 5998 of the Code of Virginia~ The 
--------------~n 
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ruling of the court thereon may be found on pp. 4 and 5 of the 
Record. 
5. The court erred in refusing to per~it counsel for defend-
ant to pro-ve by the testimony of the clerk of the court to be 
made a part of the record the fact that the judge of this court 
had not entered a formal order as required by Sec.tion 5998, 
.as aforesaid. The court in refusing to permit defense counsel 
to prove this fact and by forbidding the clerk to make answer 
to this question, thereby deprived the defendant of his right 
in laying the proper foundation and pre-requisite for a writ 
of prohibition as provided by law.· (See affidavits of counsel 
!filed herein.) . 
6. The court erred in its failure and refusal to set aside 
the verdict upon the ground of after-discovered evidenee, af-
ifidavits in support of which, and the ruling of the court 
thereon will be found on pages 6, 7 and 8, inclusive. 
i. The court erred in refusing to permit the defendant to 
show by the testimony of Lela \Villiams (R .. , p. 115) that 
l\ff\ry Nicholson had told this witness herself that one .J. 0. 
Shively was the first person to ever have sexual intercourse 
with her, to \Vhich the Commonwealth objected and the court 
suHtained the objection, to which action the defendant then 
and there excepted, and by counsel made avowal that the 
question which had been objected to was asked and that the 
expected answer of this witness would have been that Mary 
NicJ1olson, the prosecutrix, had stated to the witness that she 
l1ad heen guilty of sexual intercourse with J. 0. Shively, and 
that he had been the first man who had had intercourse with 
l1er, and that this witness of her own knowledge knew that 
on other occasions the prosecutrix had gone on night rides 
with J. 0. f?hively and hacl come back with money. 
AR.G Ul\IENT. 
Section 4413 of the Code of Virginia provides : 
''No conviction under Section 4410, 4411 (these being the 
· tw.) sections prescribing the punishment for the c.rime of se-
duction, and this being a case of seduction) shall be had on 
the testimony of the female seduced, abducted or detained, 
unsupported by other evidence.'' 
rrhe prosecutrix in this case ~ras not corroborated by any 
~videnM other than that emanating from her own mouth. A 
careful perusal of the record will disclose this fact. The 
prosecutrix herself admitted by letter (R., p. 33) that they 
.were not engaged to be married, and in substance admitted 
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that there was no promise of marriage, stating ''I can't see 
why you fold I was trying to make you marry me, because 
you k_now yourself I have always said I didn't think we c.ould 
got along together, and I have never mentioned it to you". 
Certainly there could be no stronger evidence of a want of 
promise of marriage than an admission on the part of the 
prosecutrix, and this being an essential element of proof to 
tnaintain the action. The latest expression of the S'upreme 
Court of Appeals of Virginia on this subject will be found 
in the case of R·iddleberger vs. Co·mrnonwealth, 97 .S. E. 310. 
The court permitted the Commonwealth's attorney over the 
objection of the defendant to ask the prosecutrix: jf tl1e de-
fendant said anything to her about getting married after she 
cli~covered her pregnant condition. This being a self-serving 
declaration, and of course emanating from the mouth of 
prosecutrix, was prejudicial and misleading to thP. jury_ in 
thnt it led the jury to believe that this was corroborating 
evidence of a former promise of marriage, and should have 
be.en excluded. 
A.gaiu, the court permitted the Com.mon"realth 's attorney 
to ask 1\:Irs. Essie Easter, a sister of the. prosecutrix, if the 
prosecutrix had told her that she was engaged to Lewis 
.Akers. This question was answered "yes". ';rhis 'vas preju-
dir.ial and misleading·, and hearsay, and therefore should have 
been excluded. 
It is again respectfully submitted that an examination of 
the record will disclose that the defendant by counsel asked 
Lela Williams, a witness for defendant, if the prosecutrix 
had not told her that she, the prosecutrix, had had sexual in-
tercourse with one J. 0. Shively prior to her acquaintance 
\\rith the defendant, and if J. 0. Shively were not the first mah 
with whom she had had sexual intercourse. It was prejudi-
rial to the defendant to be deprived of the benefit of this evi-
dence, because previous chastity is one of the elements of 
proof necessary on tho part of the Commoin'trealt.h to maintain 
an action for seduction. Had this gone to the jury and had 
the jury believed same, a different result would of necessity 
Jwve been had. The necessity of previous chaste character fs 
so· prescribed by Sec. 4410 of the Code. 
It is then respectfully submitted that the court erred in 
failing and refusing to set aside the \7erdict because the Hon-
orable Beverley Berkeley did not have jurisdiction to hear 
anrl determine this case, as ·he is not the presiding judge of 
t.lu~ Circuit Court of Franklin County, and was 11ot desig-
n:lted by the judge of said court nor the Governor of Virg·inia . 
. Tho accused was entitled to a trial by a lawfully constituted 
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court, and Judge Berkeley had no more dg·ht to try the case 
tl1an any person who may have been standing by. 
The court also failed and refused to permit the defendant 
to prove that the court was not a lawfully constituted court, 
thus depriving him of his constitutional right of being tried 
by an impartial judg·e and jury. The Code of Virginia, Sec. 
5H!I8, 1n:escribes the manner in which a court may obtain an-
other judge to try a case, when the judge of said court is for 
any reason incapacitated, and to permit a judge to hear and 
determine a case in any manner other than that prescribed by 
law, would defeat the intention of the legislature when they 
prescribed said method. The object of Sec. 5998 is in a. case 
where a judge is'himself disqualified, to prevent the disqna.li-
:fied judge.from selecting a judge who may not be impartial. 
The trial court in refusing to permit the defendant to prove 
the non-existence of the formal order of the court designating 
the Honorable l3everley Berkeley to try the case, or a desig-
nation by the Governor of Virginia, deprievd the defendant 
of the privilege of getting same affirmatively in the record, 
so that he mig·ht enjoin the enforcement of the judgment of 
the court. The latest decision of the Court of Appeals will 
be. found in Gresha·n~ vs. Ewell, 85 Va., page 1. 
After the trial, and the verdict of the jury, and after your 
]Wtitioner had been bailed, Columbus Argabright and L. E. 
I-Tippert, Jr., came to your petitioner and voluntarily gave 
to him the information contained in their respective affida-
vits filed herein, which ""ere made the additional basis of the 
motion for a new trial. No amount of diligence on his part 
or· on the part of his counsel during· the trial could have pro-
duced this evidence·. The very nature of the evidence itself 
mnkes same difficult to clis·cover at any time-. Had this evi-
dence been given to the jury the present verdict could never 
lHl.Ve been reached. The affidavits are clear, and decisive, 
npon the question of lack of previous chastity, one of the es-
sential elements made necessary by Sec. 4410 of the Code, 
tl1is being one of the elements 1·equired to be proven by the 
Commonwealth. This is after-discovered evidence pure and 
simple, was discovered since the trial,· it could not have been 
made available by the exercise of reasonable diligence, and 
its materiality is perfectly apparent, it goes directly to the 
merits of the case in that it conclusively proves the want of 
chastity on the part of the prosecutrix, she being the witness 
upon whom the Commonwealth relied as to this phase of the 
crime for conviction, and it is such evidence as not only ought 
to but will produce a different result upon a retrial of the case. 
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It is respectfully submitted that with evidence of that nature 
the court is driven to the conclusion that the jury 'vould of 
necessity· have reached a different verdict. The most recent 
utterance of this honorable Court upon this question is found 
in the case of Hodnett vs. City of Danville, 146 S. E. 281; 
I'owell vs. Cont., 112 S. E. 657; Har1'is vs. Wall, 130 S. E. 899; 
Johnson vs. Co·m., 104 Va.. 881. 
Counsel for petitioner do hereby certify that on the 25th 
day of June, 1930, they duly delivered to ihe Common,vealth 's 
Attorney of Franklin County a true· and correct copy of this 
petition, and also a transcript of the testimony herein. 
Notice is further given that in the event a writ of error is 
awarded in this case, that this petition will be relied upon as 
and for petitioner's brief. 
F9r these reasons, to be more· at length elaborated upon at 
bar, your petitioner prays that a writ of error and su,perse-
deas may be awarded, and that the judgment complained of 
herein may be reviewed and reversed, and the case remanded. 
J. BRODIE ALLNIAN, 
CARLETON PENN, 
Attorneys. 
LEWIS L·. AKERS, 
By Counsel. 
'\Ve, J'. B. Allman and Carleton Penn, Attorneys at Law 
practicing in the Supreme Court of Appeals of Virginia, do 
cretify that in our opinion. there is error in the judgment com-
plained of in the foregoing petition of Commonwealth vs. 
J.Jewis L. Akers, for which the same should be reviewed and 
reversed. 
G-iven under our hands this 30th day of June, 1930. 
J. BRODIE. ALLl\fAN, 
CARLETON PENN. 
Presented orally and received by me July 2nd, 1930. 
H. B. GREGOR.Y. 
\Vrit of error granted. Supersedeas awarded, but said 
S'utJersedeas is not to operate to discharge the prisoner .from 
custody, if in custody, nor to release 'his bail if out on bail. 
H. B. GREGORY. 
Received July 7, 1930. 
II. S. J. 
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VIRGINIA: 
Pleas before the Honorable Beverley Berkeley, Judge of 
the Law and Chancery Court of Roanoke, Va., sitting at 
the request of Hon. P. H. Dillard, Judge of t!J.e Circuit 
Court of Franklin County, Virginia, on Wednesday the 
28th day of May in the year of our Lord nineteen hundr~ 
and thirty. 
Be it remembered that heretofore, to-,vit: 
1\..t a Circuit Court held for the County of Franklin at. the 
Courthouse on ].{onday the 3rd day of February, l~JifO. 
Pursuant to an order of this Court entered on the 19th 
day of November, 1929, the Clerk of this Court issued a venire 
facias for a Regular Grand Jury of twelve persons to ap-
pear here today for the purpose of considering such matters 
as shall be brought before them and ten of said jurors ap-
pearing in Court, the co1irt doth. order the deficiency to be 
supplied from the Bystanders, to make a sufficient number 
of llegular Grand Jurors and G. 0. ~IcNiel was accordingly 
summoned by the sheriff of :B,ranklin County from th~ By-
standers thus making eleven a sufficient number for a regu-
lar Grand Jury. And the Court doth select from the jurors so 
summoned W. T. Ingram as foreman of said jury and the 
other ten, to-wit: 
H. B. Hatchett, Seth l(esler, T. F. Dowdy, ].f. D. I-Iutcher-
son, C. R. Bennett, T. A. Flora, B. T. Turner, A. R. Mattox, 
R. J..J. 1\.ent, G. 0. ~feN eil with W. T. Ingram as foreman 
citizens of the State of Virginia and resid~nts of the County 
of E'ranklin and qualified in other respects were sworn a regu-
lar grand jury of Inquest for the body of this County and 
having received their charge retired to their room and after 
the day's deliberation returned into court and presented An 
indictment against Lewis Akers for felony a true bill, which 
indictment is in the following words and figures: 
INDICTMENT. 
17irginia: 
County of ],'ranklin, to-wit: 
In the Circuit Court of Franklin County. 
The grand jurors of the commonwealth of Virginia, in and 
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f~r the body of the County of Franklin, and now 
page 2a ~ attending the said Court at its February Term, 
1930, upon their oaths do present that Lewis Akers, 
in the said County of Franklin, on the ........ day of Janu-
ary, 1929, did, feloniously, under promise of marriage to one 
Mary Nicholson, an unmarried female of previous chaste 
charaeter, unlawfully, and feloniously, seduce and have illicit· 
eonnection with, and· carnal kno,vledge of, the body of her, 
the said 1'Iary Nicholson, against the peace and dignity of the 
Commonwealth of Virginia. o 
This indictment is found upon the testimony of 1\iary Nich-
ohwn and D. A. Nicholson, witnesses sworn in open court, and 
sent before the grand jury to testify . 
.And a.t another day, to-wit: 
At a Circuit Court held for Franklin County on Thursday 
the 17th day of .A.pril in the year of our Lord Nineteen I-:Iun-
dred and Thirty. 
Lewis Akers who stands indicted for felony this day per-
sonally appeared in Court in discharge of his recognizance 
and on his motion, on account of the a.bsenee of material wit-
nesses the trial of this cause is continued until 6th l\iay, 1930 . 
.And the defendant by counsel further moved the Court for 
a change of venue; on the g·rounds that the father of the prose-
cutrix was a former sheriff of Franklin County, which motion 
the Court overru.lled to which action of the Court the defend-
ani excepted. 
The said Lewis Akers having heretofore given bond for 
l1is appearance in Court and being present in Court this day 
during the proeeedings in said cause. 
And at another day, to-wit: 
At a Circuit Court held for Fra)lldin County at the Court-
. house on Tuesday the 6th day of l\tfay in the year of our Lord 
nineteen Hundred and thirty. 
Lewis Akers who stands indicte¢1 for felony this day per-
sonally appeared in Court in discharge of his. recognizance 
was arraigned upon said indictment and upon his arraignment 
plt\nded not guilty, and the Sheriff of this County having re-
turned the writ of ven.ire facias awarded in this cause to-
gether with the names of twenty persons sum-
page 3a ~ moned by him and taken from the list furnished by 
the Clerk of tlns Court and a panel of twenty·quali-
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:fled jurors free from exceptions being completed, and the Com-
monwealth and the prisoner having each stricken from the 
said panel alten1ately four of the said jurors in aceordance 
with law, the remaining twelve constituted the jury .for the 
trial of the prisoner, to-wit: 
vV. J. Hall, 1vf. S. English~ ·w. lVL Cooper, W. ~( Suth-
erland, J. T. Rufus Perdue, B. !f. Eames, J. B. Perdue, W. 
11. Ayres, W. ~I. Greer, B. L. Perdue, L. H. Bennett and 
F. W. J.\;IcCall, who being duly elected tried and sworn the 
truth of upon the premises to speak and having fully heard 
the evidence and argument of counsel returned a verdict in 
these words: 
vV e the jury find the prisoner guilty as charged in the in-
dictment and fix his punishment at three years in the Peni-
tentiary. vV. !1. Sutherland, Foreman. 
j 
And the defendant by counsel moved the Court to set aside 
said verdict & g-rant a new trial on the grounds that same is 
contrary to the la'v & the evidence and that is no corrobo-
rating evidence in the support of promise of marriage, which 
In0tion the court overruled, to which ruling of the court the 
d~~fendant excepted. 
And thereupon it being demanded of the said Le,vis Akers 
if anything further for himself he had or knew to say why 
the court should not now pronounce kudgment against him 
according to the finding of the jury & nothing further being 
offered or alleged in delay of judgment: 
It is considered by the Court that the said Lewis Akers 
for the offense of which he stands convicted .be imprisoned in 
tl1e penitentiary of this Commonwealth for three ye.ars the 
period by the jurors in their verdict ascertained, therein to 
be kept imprisoned and treated in manner preseribed by la,v. 
And it is ordered that the Clerk of this Court transmit to 
the Supt. of the Va. Penitentiary a copy of said judgm~nt 
pursuant to the Acts of the General Assembly of Va. and that 
the Commonwealth of Va. recover of the said Lewis Akers all. 
cost by her about this case in her behalf expended. 
And the said Lewis Akers signifying his inten-
page 4a ~ tion to appeal to the Supreme Court of Appeals, 
on his motion this judgment is suspended for sixty 
days from this date. 
A.nd sixty days from this date is allowed the defendant in 
w}dch to prepare his several bills of exception take:Q. by him 
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during the trial, which are to be signed, sealed and made a 
part of the record and also to certify the evidence and all the 
evidence taken in the progress of said trial. 
And t~e said Lewis Akers is remanded to jail. 
And at ~nother day, to-wit: 
At a Circuit Court held for Franklin ~County at the Court-
house on Thursday the 8th day of May in the year of our 
Lord nineteen .hundred and thirty. 
Lewis Akers who stands convicted of felony was this day 
led to the bar in custody of the Sheriff of this County and 
.by his attorney moved the Court to set aside the verdict and 
-judgment in this case on the grounds that Ron. Beverley 
-Berkeley who presided in this case is not J ndge of this the 
30th Judicial Circuit wl1ich is composed of Bedford and Frank-
lin County, Virginia, and that the Judge of the Circuit Court 
of Franklin County has not entered an order directing the said 
lion. Beverley Berkeley· to try and determine said case, nor 
·has the Govenor of Va. commissioned the said Ron. Beverley 
Berkeley to try and determine the said case, and his Hon. 
lleverley Berkeley is not the Judge of this Court and all acts 
and things done by His Ron. Berverley Berkeley in and about 
the said trial are void, of no force and effect, the defendant 
l1aving not entered into any agreement as to who should pre-
side as Judge of said Court, the defendant not. being asked 
or consulted as to what Judge· 'vould preside at said trial, and 
Jfie Hon. Beverley Berkeley has no right or jurisdiction to 
preside over this Court without a commission from the 
Go-venor of Virginia, which he has not, a.nd no order having 
been entered certifying the disqualification of Hon. P. H. 
Dillard the Judge of this court. nor has same been certi-
fied to the Govenor. of Va. and his Hon. P. H. Dil-
. lard was not present at the trial he being out of Franklin 
. County, Va., which motion the Court overruUed 
pa:ge 5a ~ for the following reasons, That as J·udge of the Law 
and Chancery Court of Roanoke City, Va., I was 
· requested by Judge Dillard of Franklin Circuit Court to try 
this cause and appeared at the Courthouse of Franklin Cir-
cuit Court on the 17th day of April, 1930, at which time a.ttor-
ueys for the defendant made motion before me (acting in :pur-
suance of the request of P. H. Dillard, Judge of Franklin 
Circuit Court) to continue this matter owing to the absence 
of a material witness and set the case specially for 1viay ·6th, 
l !)30, and the attorneys for defendant not making any objec-
tion at that time. That on ~fay 6th, 1930, a.t 10 o'clock A. M. 
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the case was called and attorneys representing the defendant 
a1mounced themselves ready and the matter was regularly 
proceeded in and no objection was made by attorneys. for the 
defendant and the 1st o.bjectio;n that the Court has heard 
came on the morning of ]\fay 8th, 1H30', at 9·:30 A.M. when the 
defendant was brought before the· Court for the purpose of 
making applicatinn for bail, and at this time the Court is of 
opinion that the motion comes too late and the motion is 
c1;ernilled, to which the defendant excepts. 
And on motion of the defendant he is admitted to bail for 
his appearance before this Court on the 30th day of June, 
1930, to abide the judgment of the court in this case. 
And thereupon the said Lewis Akers with W. C. Thommas-
son, H. J·. Ronk, Florence M. 'l'honias and vV. V. Akers as 
·his sureties personally appeared in ·Court and waiving the 
benefit of their respective homestead exemptions acknowl-
edge themselves indebted to the Commonwealth of Va. in the 
sum of Five Thousand n·onars each to be levied of their sev-
ral goods and chattls, lands and tenemei1ts to the use of said 
Commonwealth yet upon this condition, that if the said Lewis 
Akers shall personally appear before the Judge of the Cir-
cuit Court of Franklin County at the Courthouse on the 30th 
day of June, 1930, at ten o'clock A. l\L to abide the Judgment 
of the Court in this case and shall not depart thence without 
leave of said Court then this recognizance to be void else to 
rP.Inain in full force & virtue. 
page 6 ~ And at another day, to-wit: 
At a Circuit ·Court held for Franklin County on Wednesday 
the 28th day of 1\Iay in the year of Our Lord Nineteen Hun-
dred and thirty. 
Lewis Akers who stands convicted of felony this day per-
sonally appeared in Court in discharge of his recognizance 
and by his attorney moved the Court for a new trial in this 
c:lse. The said ne'v trial is asked on the ground of after-
discovered evidence, to-wit: 
':Phat since· the day of his triaf in this court the said defend-
ant has discovered evidence the existence of w·hich he did not 
know at the date of the former trial, nor could he have dis-
covered this evidence before the former trial by the exercise 
of reasonable diligence and that the said evidence is most ma-
terial in its object and of such character as should on another 
trial produce a diffe·rent result on .. the merits, and· is not 
merely cumulative corroborative or collateral, but is direct, 
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absolute, full and specific, as to the lack of previous chaste 
clu.tracter of ·the prosecutrix in this case. 
Defendant now files as· a part of this motion two certain 
affidavits made by L·. E. Hippert, Jr., of R.oanoke ·City, and 
.Columbus Arg·abrig·ht, of Roanoke City, setting forth the fact 
that each of these men had, had illicit sexual intercourse with 
this prosecutrix during a period of time prior to that when 
tlw defendant first met her. Wherefore, the defendant moves 
the Court to enter an order settii1g aside the verdict. and judg-
ment thereon had in the trial of this case, and t:o grant him a 
new trial in order that he may be permitted to introduce this 
testimony which he could not have obtained prior to his trial, 
although he used all diligence to discover aud proeure all 
proper evidence· before the said trial, and that this evidence 
'vhich he has since discovered is relivant and should produce-
au entirely different verdict upon the merits in a new trial 
which motion the Court overrules, to which' the defendant ex-
cepts. 
'l~he said Lewis Akers being personally present in Court 
tbjs day while said motion was being made, and having here-
tofore given bond for his appearance before the jndge of this 
Court on 30 June, 1930, to abide the judgment of the court in 
this case. 
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State of Virginia, 
City of Roanoke, to-wit : 
This da.y personally appeared before me, Jane Angell, a 
Notary Public in and for the city and state aforesaid, one Co-
lumbus Argabright, who, being first duly sworn, states as 
ft;}1ows: 
That during the year 1927 he became acquainted with 1\'Ia.ry 
Nicholson, of Ferrum, Virginia, and that after he became so 
aca.quainted with her he had this girl with him on a nitmber 
of automobile rides, and some, as he believes, during the fall 
of 1927, and during one of these automobile rides in the 
night time, he and the said l\{ary Nicholson parked the au. 
ton1obile in 'vhich they were driving near the Pigg River 
Bridge s,vimming Pool and then and there had sexual inter-
course with this girl. That thereafter he was with her from 
time to time and on frequent subsequent occasjons he was 
granted this privilege by her. 
That thereafter she came to Roanoke and was employed 
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in the Viscose Plant, during which time she kept company 
with one Charlie .Sbarp and also with one J. 0. Shively, and 
affiant states tht she admitted to him that both of these men 
had had the privilege of sexual intercourse with her, and that 
he has seen this girl in company with J. 0. Shively on parties 
upon a number of occasions at Blue Ridge Springs Hotel; 
and on one occasion affiant in company with J. 0. Shively 
and Mary Nicholson went to Stuart upon a similar party, and 
affiant further states that J. 0. Shively himself has admitted 
that he had on a number of occ.asions spent the night at the 
Po11ce de Leon Hotel in Roanoke with :hfary Nicholson; af-
lfiant further states that not only did Mary Nicholson admit 
to him that J. 0. Shively and Charlie Sharp had been with 
her in this way, but tlia.t Charlie Sharp also on a number of 
occasions had told him of having been with this girl in this 
nmnner. 
Given under my hand this the 22nd day of May, 1930. 
COLU~IBUS ARGABRIGHT, Affiant. 
. Subscribed and sworn to before me this the 22nd day of 
:hf.ay, 1930. 
JANE ANGELL, 
N ota.ry Public. 
1\'fy commission expires, J\iay 15, 1932. 
State of Virginia, 
City of R.oanoke, to-wit: 
This day personally appeared before· me, Jane Angell, a 
Notary public in and for the city and state aforesaid, L. E. 
Hippert, Jr., who, being duly sworn, makes oa.th as follows: 
That he is twenty-four years of age, residing at number 
l·n 4 Tillet Road, Weaver Heights, Roanoke, Virginia. 
l 
'rhat during the early part of November, 1928, (as af.fiant 
verily believes, but which date can .be definitely fixed by him 
later when he has access to certain papers which he owns) the 
snid affiant was in the filling station of Jess Ingram, at Fer-
rum, Franklin County, and there in the back room 
page 8 ~ of the said filling station became acquainted with a 
.girl whom he later learned was Mary Nicholson. 
That at the time she was in company with several others, and 
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although drinking whiskey was perfec,tly sober and normal. 
That affiant proposed to the said Mary Nicholson that they 
take an automobile ride, to which she agreed. That at this 
time he had not been introduced to her and did not know her 
:name. That this occurred after dark and they went for a 
ride and in the direction of Rocky J\1ount. That on the road, 
while riding along a.ffiant asked said ~fary Nicholson "how 
it 'vould be for them to have a little party", to which she 
agreed, and he· told her he was a stranger to that road and 
asked her if she knew where a suitable place could be found. 
That in pursuance to this request, she directed him to a pri-
vate, narrow cross road, to which he drove and then and 
there had sexual intercourse with her. _ 
That she further told him that she had been at this same 
place and had had sexual intercourse with J. 0. Shively in 
this private cross road. 
Tha.t. thereafter af.fiant took Mary Nicholson back to the 
filling station of Jess Ingram, and after his return with her 
he learned from persons there her name. That he has since 
·seen her about Hill Crest Hall, and later_ learned that she 
was working, at the Viscose Plaut. That there is no doubt in 
lti.s mind as to the identification of this -girl, and further that 
this affiant has this day identified this woman in three group 
pictures taken of herself and other girls. 
That his statement is made without any reward or hope· of 
reward, being paid to the said affiant, but purely as a means 
of preventing what he believes to be an injustice in the con-
vi<~tion of Lewis Akers for her seduction. 
Hiven under my hand this the 22nd day of May, 1930. 
L. E. HIPPE-RT, JR., Affiant. 
I 
Subscribed and sworn to before me this the· :Z2nd day of 
:J.\!Iay, 1930. . 
JANE ANGELL, 
Notary Public. 
1\fy commission expires lVIay 15, 1932. 
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I.Jewis L. Akers 
v. 
·Commonwealth of Virginia. 
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DEFENDANT'S BILL OF EXCEPTIONS NO. 1. 
Be it remembered that upon the trial' of this case, and after 
the jury were s\vorn to try the issue joined therein, the Com-. 
monwealth to maintain the issue on its part, and the defend-
ant to maintain the issue on his part, respectively, introduced 
before the jury the following· evidence: 
page 10 ~ Virginia : 
In the ·Circuit Court of Franklin County . 
.Commonwealth of Virginia 
v. 
I.jewis Akers. 
Tried at Rocky 1\fount, Virginia, Tuesday, 1\'lay G, 1930. 
Before Honorable Beverley Berkeley, presiding as Judge 
of said Court, and a Jury of twelve. 
A ppeara.nces : For the Commonwealth, C. C. Lee, Com-
monwealth's Attorney, and H; D. Dillard and H. N. Dillard. 
For the Defendant:· Carleton Penn and J. B. Allman. 
page 12 ~ EVIDENCE F·OR THE COivi:MONWEAL.TH. 
MARY NICHOLSON, 
sworn· for the Commonwealth. 
DIREOT EXA~1INATION. 
By 1\'Ir. H. N. Diliard: 
Q. Miss ~1:ary, how old are· you 1 
... :\.. Twei1ty-one. 
Q. When were you twenty-one~ 
.A. Last November 12. 
Q. How old were you when you met Le,vis Akers T 
A. I was twenty. (1. Where did you meet him, ~Iiss Mary 7 
A. I met him at the dormitory over at the silk mill-Vis-
cose. 
Q. Were you working there at the silk mill Y 
A. Yes, sir. 
Q. How long had you been in Roanoke city at the time you 
met him? · 
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A .. I had been in Roanoke a good while. 
Q. How long had you been knowing him Y 
A .. I knew him right after I went there. 
Q. What time did you -go there? 
.l\.. It was in June, as well as I recall. 
Q. You knew him in J nne? 
A. Yes, sir. 
pv.ge 13 ~ Q. 1928, is that right~ 
A. Yes, sir. 
Q. Did you know· what Akers was doing there 1 
A. Yes, sir. · 
Q. What was he doing? 
A. He 'vas working in the same place he works now. 
Q. \Vha t place was that f 
A. At the tire place, Engleby Auto Supply. 
Q. You first met him in June, 1928? 
Mr. Penn: She didn't say that. 
The Witness : I said I knew him. 
Q. Did you know him so you would speak to him, or how did 
~h~~' . 
A. Yes, I knew him to speak to him. 
Q. You had not been introduced to him t 
A. No, sir. 
Q. Were you later introduced to him! 
A. Yes, sir. 
Q. "'\Vho introduced you, if you recollect! 
A. I don't remember. 
Q. What time was it that you later· knew him 1 
.A. I knew him in January. 
Q. Wha.t year? 
A. 1928. 
Q. 1928 or 1929? 
A. 1929. 
pag·e 14 ~ Q. In January, 1929. About what tinie in Janu-
ary, ~Iiss ~Ia.ry, did you meet him 1 
A. It was around about the 12th. 
Q. Did he immediately begin going with you? 
A. Yes, sir. 
Q. Tell that jury whether or not at that time there was 
anything between you as sweethearts, or whether you just 
went together as friends. 
A. Vv e 'vent together as sweethearts. 
Q. Tell that jury what he ever said to you; did he ever 
tell you anything of that kind! 
A. Yes, sir. 
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Q. How many times did he go with you. as a sweetheart in 
January that you can recall Y 
A. How many times? 
Q. Yes. 
A. Well, he started g·oing with me and went with me every 
night. 
Q. }Jvery night in January? 
... -\.. Yes, sir. . 
Q. Did he have a car, or where would you go with him at 
night-ride in the car, or how? 
A. Just rode around in his car. 
Q. That is customary for young people over there to ride 
around in ca~.-.;~:esi~~tes in cars 1 ff 
page 15 ~ Q. How long was he treating you as his sweet-
heart before he ever said ·anything to you out of 
the way or indecent? 
A. It wasn't any time, it was three· or four days. . 
Q. Tell the jury 'vhether or not at that time how long he 
had been paying you court as a sweetheart Y 
A. Three or four days. 
Q. Tell the jury how he did it, was he very-there are a 
whole lot of different ways of telling a girl how you love her; 
did he seem very much in earnest? 
1-\... Yes, sir, he promised to marry me, and he told me that-
I was eng·aged to him before all this happened. 
Q. How long were you engaged to him before this happened, 
~Iiss lVIary? · 
A. Oh, a .good while. · 
Q. Just tell the jury, ten or twelve or fiften days probably? 
A. Yes, sir, something like that. 
Q .. After you had been engaged for twelve or fifteen days-
lVIr. Penn: Your Honor, that is objected to as leading. 
rrhe Court: Don't ask leading questions. 
Q. I ,believe you .stated it was ten or twelve or fifteen days Y 
A. Yes, sir. 
1\tir. Penn: You stated that yourself. 
Q,. Well, is that true., Miss 1\fary? 
A. Yes, sir. 
page 16 ~ Q. You say it was ten or twelfe or fifteen days. 
Now, can you recall where you 'vere the first time 
this man-Did he .seduce you? 
A. Yes, sir. -
Q. Have you got a child by him? 
20 Supreme Court of Appeals of Virginia. . 
.A. Yes, sir. 
Q. 'fell that jury why you allo,ved him to seduce you, were 
you relying on anything? 
Mr. Penn: We object to the form of that question, your 
Honor. 
The Court: Don't ask a question that suggests the answer. 
I 
I ! 
Q. Why did you allow him to have sexual intercourse with 
you? -
A.. Because I loved him and he promised he would marry 
me and wouldn't hold it against me. 
Q. How many times, if any, did he tell you that before you 
allowed him to do 'vhat he did do? . 
A. Oh, he told me several times. 
Q. How many, could you recall Y 
A. No. 
Q. Where were you the first time, Miss l\Iary, he ever said 
anything to you about things of this kind Y 
A. I was in R-oanoke. 
Q. Tell the jury whether or not he was successful in his 
attempt to do anything to you in l~oanoke. 
A. NO., sir. 
page 17 ~ Q. :S:ow long after that was he successful in mak-
- . · ing you give up your virtue? · 
A. Something like two or three days. 
Q. ·where were you the first time he ever did have sexual 
intercourse with you or treated you improperly Y 
A. It was beyond-this side of Bobby Peters'. 
Q. Any building there Y 
A. Yes, sir, there is a school house. 
Q. What is the name of that school 1 
A. I don't know. 
Q. How far this side of Bobby Peters' Y 
A. About a mile, isn't itY 
Q .. · A mile this side? 
A. Yes, sir. 
Q. Is it a mile south of Bobby Peters'Y 
A. Yes, sir. 
Q. State whether or not Bobby Peters' is in Franklin 
eounty. 
A. Yes, sir. 
Q. Did this Srst intercourse happen in Franklin County! 
A. Yes, sir. 
Q. l\fiss Mary, after that happened how long then did yon 
all go together as sweethearts before you found anything 
·w!'ongY 
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A. Oh, it was about a month. 
Q. Who was the first to find out that something 
page 18 r was wrong? 
A. He was. 
Q. How did he find it out? 
A. He asked me. 
Q. Did you tell -him the truth abC?ut it Y 
A. Yes, sir, I told him. 
Q. Where was that, do you recall Y -
.l\_. It was in Roanoke somewhere. 
Q. Did you see him any time after he knew and you knew 
that you were going to become a mother t · 
A. Yes. 
Q. Where was that? 
A. Oh, it was all the time, it was every night. 
Q. Had he said anything to you then about-v;as anything 
ever said after he knew that you were in this condition about 
marrying you again Y 
J\Ir. Allman: We object to that on the ground that sub-
sequent statements have no bearing on it. 
Objection overuled. Defendant excepts. 
Q. Miss l\{ary, I will ask you after he and you knew that 
you were going to become a mother, if he ever after that time 
.again renewed his promise of marriage to you Y 
A. Yes, sir, he was promising me all the time. 
Q. Did he do any act -which consummated that promise on 
his part? 
A. Yes. 
Q. What did he do1 
page 19 ~ A. '\V ell, one thing·, he gave me medicine and all. 
Q. At whose request was that medicine given Y 
A. It was his. 
Q.. Did you ever ask him .anything about it? 
A. No, sir; when he asked me he said "Well, I will have to 
see about that, I will fix it, I will get you something.'' 
Q. Then what did he do? 
A. He got me something after that. 
Q. Where did he bring that, or where were you when he 
gave it to you Y 
... t\.. I was in Roanoke. 
Q. ·Have you got that medicine with you? 
A. I haven't got the first, but I have got the last. 
Q. '\Vho gave you the last? 
A. He did. 
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Q. Where is the bottle of medicine 1 
A. I think it is in the hall. 
Q. It is here' 
.. lt. Yes, sir. 
Mr. Penn: Your Honor, a.t this time I want to make an ob-
jection to the production of this medicine. -This is not a prose-
cu~ion for attempted abortion, it is a prosecution for se-
duction. 
1\tfr. H. N. Dillard: It is corroborative of what he has done. 
It is an admission on his part that it is his child. 
The Court: So far as corroborating her after 
page 20 ~ the promise of marriage it is proper and material; 
as to any other purpose it is not. 
Mr. Lee: We are going to ask the doctors some hypothetical 
questions about the time of delivery, and 've want it for that 
pnrpose also. . 
rrhe Court: I think you could introduce it. 
Mr. H. N. Dillard: lVIiss JYI~ry, go with the sheriff after 
the medicine. 
( vVitness and sheriff leave the room, and upon returning 
the witness resumes the witness stand.) 
Q. Now, lVIiss 1\IIary, can you recollect how long after he 
knew you-did you ha.ve any other medicine after that~ 
A. That was the last, I had some first, but it was gone, I 
had the box but I couldn't find it. 
Q. How long· after he knew that you were in that condition 
was it before· this medicine was given you~ 
..t\.. He gave me that in May. 
Q. How long after he knew your condition before he gave 
you the first medicine¥ 
A. He gave it to me right straight. 
Q. As quick· as he knew itf 
A. Yes, sir. 
Q. Did he give you any other token of the fact that he in-
tended to marry you~ 
A. Jie gave me a ring. 
Q. Take that ring· off ~nd show it to the jury, and tell me 
'vhen he gave you that ring. 
pnge 21 ~ A. (Witness hands ring to 1\{r. Dillard.) 
Q. Where were you when he gave you this ringt 
A. I 'vas over at .Bobby Peters'. 
Q. What did he tell you when he gave you this ring? 
A. rle told me he would get me a better ring when he· got 
.able. 
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Q. Why did he give you this. ring Y 
A. It was an engagement ring. 
Q .. Was Bobby Peters' in Franldin co11nty? 
A. Yes, sir. 
Q. Did he know then you were in this condition Y 
A. Yes, sir. 
Q. He knew all about it Y 
.A. Yes, sir. 
Q. State to the jury whether or not-
1.\fr. Lee: Did I understand her to say he knew she was in 
tha-t condition when he gave her the ring? 
The W~tness: Yes, sir~ 
Objection. ·Overruled. Exception. 
. . 
Q. Miss J\{ary, state why at that time-was there a date 
fixed for the marriageY 
.lt. No, sir. 
Q. Tell the jury why there was not a date fixed, and who 
had -attended to the fixing of the date. 
A. ·He kept putting it off on account of his financial con-
dition, he said he had his sister and his mother to 
page 22 } keep up, his father wasn't working, and he was in 
debt some, and he· kept putting· it off like that, he 
never did say, he kept promising. 
Q. After that now, when was the first time-did he ever go 
'vith you to your father's in Franklin county? 
.A. Yes, sir. 
Q. When was the first time he went there? 
.. l'l. It was along· real early, right after he started goihg with 
me. 
ft. Was it January, or February, or when was it? 
A. It must have been in January, because I hadn't been go-
ing wHh him but a few times before he came home with me. 
Q. How often was he at your father's house, if any, before 
you found out you were in: this condition? 
A. I don't know; it was some time along pretty close. 
Q. Tell this jury whether or not at any time before this 
sexual intercourse of Akers, or after he knew you were in this 
condition, if he ever accused you of being guilty with any 
other man . 
.lt. No, sir. 
Q. Did he at any time ever say to you that you were not 
the proper kind of woman for him to marry! 
A. No, he did not. 
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Q. Did he ever bring up anything to you that he thought 
your character was so black that he could not ma ~ry you 1 
Objected to as leading. 
page 23 } A. No, sir. 
Q. Now, Miss Mary, when was ·the first time that 
you found out that you were in this condition and you had 
to let the world know it? 
A. It ·was some time in July. 
Q. What did you do? 
A. I went to him and told him that something had to be 
done, that they was going to soon :find it out at home. 
Q. What happened then' 
A. He told me to ·go ;ahead and fix the date, and tell them 
that we were already married. 
Q. ·"\\7bere were you when he told you thatY 
A. I was at home. 
Q. At your father's? 
A. Yes, sir. 
Q. And acting in pursuance of that did you go ahead b.Jld 
tell them that you were married Y 
A. Yes, sir. 
Q. Who did you tell first Y 
. 
Objected to as being a su bseqnent declaration. 
Objection overruled. Defendant excepts. · 
Q. Who did you tell first, and when Y 
A. I told my sister. 
Objected to as being a self-serving declaration. 
Q. When did you tell your sister? 
A. I have three of them. 
page 24 ~ Q. Which one did you tell Y 
A. Essie and Francis, all of them were sitting. 
on the porch at home, that was that morning, and when Daddy 
cnnie home at dinner they told him. 
Q. How often did he co~e to see you after you told them 
that you were this man's wife? · 
A .. Twice a week. · 
Q. Regularly Y 
A. Yes, sir. 
Q. ·How long was it a.fter you told your father you were 
married before the birth of your child.? 
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.A ... It wasn't any time, because that was July, and the baby 
was born in August. 
Q. What time in July, do you recollect? 
A. No, sir, I don't. 
Q. you say he came twice a week t 
A. Yes, sir. 
Q. Wbere were you when this child was born! 
A. At home. 
Q. Where was young Akers at the time this child was born Y 
A. He was in Roanoke-he was at home then, he was at 
my home. 
Q. Where 'vas your bed located, was it in your father's 
house? 
.A. Yes, sir. 
Q. Where was he in regard to that bed at the time that 
child was born? 
page 25 ~ A. Where was-
Q. Akers. 
A. He was with me. 
Q. Did he or not-tell the jury whether or not he ·showed 
on that oooasion every act of being the parent of that child? 
A. Yes, sir, he certainly did. 
Q. How long did he stay there after the child was born? 
A. He stayed all night. 
(~. Do you know whether or not he had a conversation with 
your father in your presence, in which he stated that he was 
your husband and that you all were married, and he was the 
father of that child! 
A. No, sir, I didn't hear that. 
J\tfr. Allm~n: We object to subsequent statements of a 
marriage. 
The Court: It is only for the purpose of coroboration. 
Q. What doct0r did you have present at the birth of your 
~hild' 
A. Dr. Boothe. 
Q. Do you know who assumed the responsibility of paying 
that doctor for services rendered you? · 
A. Yes, sir, he did. 
Q. Did you hear that? 
.A. No, sir, I didn't hear it. 
Q. How long did he stay there after the child was born Y 
A. Well, he left the next morning, I don't ro-
page 26 ~ member, but they told me. 
Q. Did he come back Y · 
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A. He came back the same day, I got worse and he came 
back the same day. 
· Q. After that how often did he come back Y 
A. ·He kept on coming back just like he did, until I went 
to Roanoke right after that. · 
Q. How long after the birth of your child was it before 
you went to. Roanoke T 
.A... I just don't remember. 
Q. "\Vas it a month, or hvo months? 
A. Yes, sir, about two months. 
(~. Did yon resume your relations with him then Y 
A. Yes, sir. 
Q. What did he say to you after you went back to Roanoke 
about marrying yon? -
A. He kept on saying he was going to marry me, he just 
kept promising me. 
Q. How many times, ~fiss Mary, will yon tell the jury after 
you went back to Roanoke he told you he was going to marry 
you after that happened, how many times would you say? 
A. Just once or twice, something like that. 
Q. When was the first time that he ever told y.ou that he 
·was not going to marry you, has he ever told you that yet Y 
A. No, sir. 
Q. When 'vas the first time, Miss Mary, that 
page 27 ~ he-you say he hasnev er told you that he was not 
going to marry yon 7 
A. He never did say he wasn't going to marry me until it 
came out and was told that he wasn't married. 
Q. Who told that? 
A. Ruth told it. The girl he went with told this girl. 
Q. Then did your father get hold of that? 
.A.. Yes, and this girl told Ruth. 
Q. How long· has it been since you have seen this man, 
when is the last time yon saw Akers? 
A. I have seen him-
Q. I mean to have any talk with him, I don't mean at the 
coul'thouse here. 
A. It was a.bout a month or two. I still went with hirn after 
the ·baby was born. 
Q. How long? 
A .. About a month. 
Q. The baby 'vas born in August? 
A. Yes, sir. 
Q. Then have you seen him since September or October? 
A. I ha.ve seen him, yes, I have talked with him. 
Q. What I want to know is when he stopped going with 
you as he had been going. . _ 
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A. I don't quite understand you. 
Q. When did Akers stop going with you and give up the 
relations with you that had been going on Y 
A. It was after they found out we were not 
page 28 ~ married. 
Q. When was thatT 
A. It 'vas in the fall. 
Q. What time in the fall? 
A. I don't reme-mber. 
Q. Have you sent to him since that time to see whether 
he 'vould marry you or not Y . 
. li.. No, sir. 
Objection. Sustained. 
Q. When did this man stop going with you, Miss }\.fary, un-
der the same relationship that had existed f 
A. Last fall. 
Q. You can not tell the date last fall? 
A. No, sir. 
Q. Where is the child Y 
A. It is out in the hall. 
' I 
Q. Can you tell me the first time that you heard that this 
matt was repudiating to your family that he had married you Y 
Objection. Sustained. 
Q. Miss }.fary, do you know one, J. 0. Shively? 
A. Yes, sir. 
Q. Tell that jury whether or not you ever had any improper 
relations of any kind with J. 0. Shively. 
A. No, sir, none whatever. 
Q. Do you know a man named Walters? 
A. Yes, sir. 
Q. Ha'O'e you ever had any improper relation-
page 29 ~ ship with him? 
A. No, sir, I have not. 
·Q. Tell that jury, Miss Mary Nicholson, whether or not 
any other man has ever had carnal knowledge of you save and 
except this man, Akers . 
. A. No, sir. 
Q. It has been said here that you wrote him a letter asking 
him to send you some medicine; do you know whether you 
did or not? 
A. If I did I don't remember, but I might have. 
Q. Why did you write that letter? 
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A. He had already given me-some before I went home. He 
gave me some medicine .before I went home. · 
Q. If you wrote him, what was that in furtherance of, be-
~ause you had been taking it before? · 
A. Yes, sir. 
Mr. Penn: We object to that last statement of counsel. 
Mr.- H. N. Dillard: S"trike it out. I don't want anything 
improper in there. 
CROSS EXAMINATION. 
By lvfr. Allman: . : i 
Q. When did you first go to Roanoke? 
A. I went to school in Roanoke before I went to 'vork. 
Q. When did you go to Roanoke to school-to start to 
sehool? 
.A. It was in June, 1927, it was the year before I started 
to work. 
_page 30 ~ Q. You went to school in June, 1927, until the 
next year, in Roanoke Y 
.A. Yes, sir, until the first of the year. 
Q. And yon started to work in June, 1928Y 
Jl. Yes, sir. . 
Q. Who were you going with during June, 1927, while you 
were going to school? . 
.A. I wasn't going with any one specially; I was going with 
this Skinnell boy. 
Q .. ·When did you meet Everett Walters? 
A. I met him right after I started to work over there, some 
time in the summer. 
Q. In J nne, 1928? · 
A. Yes, sir. 
Q. How long did you go with him? 
.A. I went with him two months, something like that . 
. Q. Didn't you go with him up until about December, 19287 · 
A.No, ~~ - . 
Q. Who did you go with-you met him in June and you 
went with him two months, that 'vould be July and August, 
and who did you go with from August until January, 1929! 
A. I went with Lacy Price. 
Q. You learned to dance with these boys Y 
A. No, sir. 
Q. Where did you learn to- dance Y 
· A. I don't dance. 
pnge 31 ~ Q. Now, you stated· in your direct examination 
that you met this· boy here, Akers, in J anua.ry, 
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1929, about the 12th of January, you say; is that correctY 
A. Yes, sir. 
Q. And you stated that you w·ent with him from then on 
every night, is that correct Y 
A. Yes, sir. 
Q. What kind of work were you doing in the silk mill? 
.A. I was working in the finishing department. · 
Q. You stated that you had known Akers prior to that time; 
how did you know him? 
A. I kne.w him by the girls. 
Q. By the girls telling you who he was Y 
A. Yes, sir. 
Q. Now, where and under what circumstances did you meet 
him on January 12, where did you meet him t 
A. I met him over a.t the dormitory in one of the stores. 
Q. I believe there are some .Syrians run that store there, 
do they not? 
A. No, sir. 
Q. W~ll, was he in a cart ·· 
A. He was in a car, yes, sir. 
Q. Someone else with him! 
.A.. Yes, sir. 
Q. Do you remember who the other fellow was that was 
'vith him? 
A. Yes, sir, there was a whole bunch of girls and 
page 32 ~ boys. 
Q. A whole bunch of girls and boys with him Y 
A. Yes, sir. 
·Q. And you met him. Now, you say you went with him 
every night from then on? 
.1\... Yes, sir. 
Q. Who introduced him to you, do you recall Y 
A .. No, sir, I do not. 
Q. You don't recall which one of the group introduced you? 
A. No, sir. · 
Q. And that was the first time you had ever been introduced 
to him, and the first time you had ever spoken to him? 
A. Yes, sir. 
Q. How do you fix that date as J anu~ry 12, 1929 T 
A. ·Well, because I remember I came home at that i tme, and 
the very Sunday night that I went back was the nig·ht that I 
went with him. · 
Q. You came home and went baek and you met him on Sun-
day night? 
A. Yes, sir. 
Q. Of January l2Y 
A. Yes, sir,-it was on Sunday, the 13th. 
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·Q. You met him on Sunday, the 13thY 
A. Yes, sir. 
Q. Sunday, January 13. Now, Miss Mary, how much school-
ing did you have, how far did you go in school Y 
page 33 ~ A. I went to Junior High School and finishe"d' 
business college all but about two weeks of type-
writing·. 
Mr. Dillard: We object to that, your Honor. 
Mr. Allman: Well, if there is an objection we will with-
draw it. 
Q. You say you were formally introduced to him and wen't 
with him nearly every night. You wouldn't let a man pro-
pose anything wrong immediately after you met him, would 
youY 
A. I did-it wasn't very long. 
Q. I believe you stated three or four days. You don't 
mean to tell that jury- . 
A. I didn't say three or four days, I said he was promising 
me and telling me everything-I was engaged to him in three · 
·or four days. 
Q. You mean to tell the jury that you met him ~ anuary 
.13 and became engaged to him in three or four days after-
wards? 
A. Yes, sir. 
Q. Where did you become engaged to him? 
A. It was in l1is car in R.oanoke. 
Q. Who was with you 1· 
.A.. There was no one with us. 
Q. Just three or four days later f 
A. Yes, sir. 
Q. What did he say? 
A. I just don't remember what he said, I know he talked 
about it, and I told him that I thought it was too soon, that 
we would have to wait. 
page 34 ~ Q. You didn't love him then, of course Y 
A. Yes, I did. 
Q. You mean to tell the jury you loved him well enough 
to marry him three ·or four days after you met him? 
A. Yes, sir. 
Q. How long after you met him-you met him and you went 
with him, and three or four days later he proposed marriage 
-how long after that was it before you had sexual intercourse 
with him? 
A. It was about a week or two weeks, something like that. 
Q. Why can't you remember as conveniently-you say a 
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week or two weeks, you remember definitely the day you met 
l1im-why can't you remember definitely the day you had 
sexual interc.ourse with him Y )) 
A. I remember the da.y, but it was about a week after I 
started going with him. 
Q. About a week after you started ·going with him yon had 
sexual intercourse with him f · 
. A. Yes, sir. 
Q. Where did this take place? You came home on .J anu-
ary 12, and you didn't come home any more-
A. I brQught him home three or four weeks after I met 
him. 
Q. Did you 'vork on different shifts in the silk mill 7 I 
mean by that, they have an eight hour shift, morning, evening 
and night. 
A. No, sir, I started work at seven o'clock and worked until 
five all the time. 
page 35 ~ Q. Now, three or four weeks after he met you on 
Sunday night he came over home-
A. Brought me home, yes, sir. 
Q. To meet your people t 
A. Yes, sir. 
Q. Now, I don't want to mislead you. Three or four weeks 
after he met you he broguht you over home to meet your 
people in Franklin county? 
A. Yes, sir. 
Q. Did you introduce him to your people' 
A. Yes, sir. 
Q. And that was the first time he had been in your home 1 
.l\.. Yes, sir. 
Q. And of course, previously, you all had been riding a.round 
in Roanoke city! 
A. Yes, sir. 
Q. Did you go out in Roanoke county Y 
.l\.. Yes, sir. 
Q.. Did you go out as far as Salem 1 
.A. Yes, sir. 
Q. Did you go out in Bedford county Y 
A. Yes, sir. 
Q. I mean these nights when you were driving around Roa-
noke. 
A. Yes, sir, everywhere-I mean all around. 
Q. You drove all around Y 
A. Yes, sir. 
page 36 ~ Q. And the first time he came into Franklin 
county he came to your homeY 
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A. Not the first time, he didn't come home the first time 
I had anything to do with him, he came over to Bobby Pe-
ters' but he didn't come home. 
Q. Miss Mary, you know AHss Lela Williams, don't you f 
A. Yes, sir. 
Q. You know Mr. Raymond Holt, don't you Y 
A. Yes, sir. 
Q. Do you know a place up there in Roanoke they call N a-
ture 's· Own 1 
A. Yes, sir. 
Q. You know that, on the river? 
A. Yes, sir. 
Q. You have been up there, haven't you? 
A. I have been by there, but I have never gotten out of 
the car there. 
Q. That is off of the main road, is it not, back in a quiet 
place on the river 1 
A. No, it is on the main road. 
Q. Do you recall going up there with Everett Walters, Ray-
mond Holt and Lela WilliamsY · 
A. No, sir, I have never been there to go in swimming. 
Q. Don't you remember going out by there Y · • 
A. Yes, sir, we went out by there, sure, driving around. 
Q. With Everett Walters, Lela Williams and Raymond 
·Holt? 
A. I guess we did, we rode around together all 
page 37 } the time. I don't know exactly whether we went 
by there or not. I have been by there several times. 
~Q~ Do you know Maxwell Barley Y 
A. Yes, sir. 
Q. Were you ever out with him Y 
A. No, sir, except when I was with Lewis. 
Q. You have never been out 'vith Maxwell Barley except 
:when you were with Lewis Akers? 
A. No, sir. 
Q. Do you know Lacy Price f 
A. Yes, sir. · 
'Q. Have you ever been out with him f 
A. Yes, sir. 
Q. Now, Miss Mary, don't you recall one occasion when · 
IJacy Price took y~ur bloomers off! 
A. No, sir .. 
Q. You deny that? 
A. Yes, sir. 
Q. You deny that Lacy Price-
A. I sure do. 
.J 
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Q. -took your bloomers off. 
A. Yes, sir, I deny it .. 
Q. Miss Mary, did you know a drummer-I mean a travel-
ing man by the name of Spider 1 
A. Yes.· 
Q. What is his last nameY 
A. Jones. 
page 38 ~ Q. Spider Jones? 
A. Yes, sir. 
Q. Were you ever in Roanoke around Thanksgiving Day! 
A. Yes, sir. 
Q. "'nat is the name of that hotel you all went to 1 
A. We didn't go to a hotel. 
Q. What is the name of that rooming house you went to? 
A.. We didn't go to ·a rooming house. 
Q. Was Lela Williams with you at that time Y 
A. Yes, sir. 
Q. That is your signature, isn't it? (Shows p~per to wit-
ness.) 
A. Yes, sir. 
Q. You wrote this letter, didn't you, Miss· ~fary 1 
A. Yes, sir. 
Q. Miss Mary, you stated you did not know how to dance; 
aren't you mistaken? 
A. No, sir. 
Q. I will read this letter to you. 
A. I know how to do-well the, country dances is all I 
know-the square· dances, but I can't round dance. 
Q. (Reads) "1\{onday. Sweetheart:-! have looked and 
looked £or you but it seems that you wili never come. Is it 
that you just don't 'vant to or .booause you don't have a car.'' 
I am going to ask you to read it. · 
A. No, you read it . 
. Q. All i'ight. (Continues reading) "'Veil, it 
.page 39 ~ certainly seems a long time since I have seen you. 
Hope it won't be this much longer. I swear I 
thought I would die last night as I 'vas here by myself with 
11ama most every day. I sure do miss old Ruth. I get more 
-lonesome every day. Prince came over Saturday night. He 
)ooked for you to come over so he could go back with you. 
He was afraid you wouldnt·come so he caught train. He did 
,well to go on train too. 
'' IJewis, Sweetheart, do you think we will ever, ever get 
together, though you, dont 1ike to say anything about this, but 
I swear something has .got to happen soon as I am not going 
to keep staying on here and being treated the way I am by 
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the old lady. .She never speaks a kind word to me any more. 
I will take the baby and leave before I will stay here all 
:\\rinter and listen to her. She says she is going to run me 
away, that this \Vasnt my home any more, so you can imagine 
lww I feel about it. "\Veil, I suppose you dont want any 
more of that mess. 
''Lewis, the baby is the sweete·st thing in the world be-
.sides you. I love her more and more every day. She is lay-
ing in her basket laughing at me now. It seems that I wouldnt 
have anything in the world to live for if it wasnt for her. 
"I wonder if you have been behaving yourself. I have been 
doing pretty good though I went to the dance the other niglit 
hut I didnt dance but twice, and didnt feel like doing that as 
I was so tired. 
,png-e 40 ~ "Essie wants me to come to Roanoke and stay 
with her a while but I am kind of afraid to go for 
,a while on account of infantile paralysis. I would not have 
little !viary to get it for anything in the world. 
''Sweetheart, cant you come over •this week some time the 
!first time you can get a car, and please try and pay Dr. Boothe 
.some this week. You wont have to pay it all at one time, he 
.dont expect you to. I just need so many things, but can do 
without them, as I want that paid for. Can you do that? 
''Lewis, Erma has five gallons. She wants to see you. She · 
l1as it and dont know what to do with it. Sweetheart, you 
had better hurry and come a.s I am saving you all the snatch. 
How about coming over tomorrow or Wednesday night? Cant 
you do thatf S\veetheart, I know you are getting tired of all 
thiA mess, so will stop. I dont want you to get mad .'cause I 
wrote you this time, but destroy this one. I am going to look 
for you. Can I count on that? 
''As ever, your 1\{ary.'' 
, The Court: vVhat is rthe date of that letter? 
Mr. Penn: It is not dated. 
(The foregoing letter is here filed, marked Deft. Ex. 1.) 
(rJ. What did you mean by the fi:ve gallons, Miss Mary Y 
Objected to. 
Question withdrawn. 
page 41 ~ Q. What did you mean by that "snatch" 1 
A. Well, it looks like you all would know. 
Q. Well, 1\Hss l\£ary, I don't know, and I wish you would 
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.explain to the jury what you meant by that. I apologize for 
my ignorance. 
A. I am not going to tell it. 
Mr. Lee: If your Honor please, don't you think that is a· 
.sufficient answer to that Y I 
Mr. Penn: The jury is the judge of the sufficienc.y of the 
answer. 
~ Q. This is your handwriting on here, isn't it? (Shows let-
ter to witness.) ' 
. A. Yes, sir. 
Mr. Dillard: Your Honor, the only objection we have to 
the letters is this: We do not think they have any bearing on 
the case, as they are all dated after the crime. 
Mr. Penn: Make your remarks out of the hearing of the 
jury, Mr. Dillard. You will have plenty of ~time to argue it. 
'l~he Court: The court cannot pass on it until he hears it. 
1\Ir. Allman: I will read it to the jury. (Reads) 
''Ferrum, Virginia, May 23, 1g29 
"IJewis naT ling: 
"Why have you kept me looking for you two nights? I 
am so blue tonight after expecting you, and you havent shown 
up. I went down town ·this. afternoon for a while, the first 
time I have been off of this hill since Sunday. Lewis, did 
you make the date and intended of filling it or did you just 
want to fool me? 
pug·e 42 ~ ''Lewis, Sweet, you have certainly got me where 
I dont know what to say, or what to do. Joe told 
1-luth everything." 
No,v, what did Joe tell Ruth Y 
J\fr. Lee: Go ahead with the letter first. 
1\fr. Allman: (Continues reading) "Joe told Ruth every-
thing that you told him, but I told Ruth it was a lie and she 
.knows it was a lie about what you said about me being out 
w"ith Crump M. She told ,Joe that she has never known me 
,to be out with Crump or to ever-to be told that I mean"-
I can't make that out-" or to never-or to ever be told what 
I mean. 
· "Lewis, I cant see. why you told that I was trying to make 
;yon marry me, because you know yourself that I have always 
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,said I didnt think we could ever get along together, and I 
have never mentioned it to you. The only thing I have asked 
yon to do and that is to get me those other things and bring 
.them to me, but you cant even do that, it seems. 
''Sweet, it is terrible. I dont know how I will ever live 
:to stand all of it and to face everything alone. I wish you 
)would bring· those things tomorrow night ·no . matter how 
,much you hate me. Cant you do that much for me.? JUst 
,think wha.t I ~!ave been through and got lots more to -go· 
through yet all o:t:t accoullit of lack of sense. 
"Sweetheart, I cant see why all of this happened to us be-
:eause I honest do love you, and yet sometimes I just hate 
you, but deep in my heart I know that I love you. 
page 43 ~ I have never loved anyone just like I have you. . 
"There is only one way to end everything, but 
I ~ouldnt do that because Daddy would be the happiest man 
if I would tell him my troubles instead of facing everything 
.alone. I could' never stand to shorten his life. He would be 
Jots better if I would tell him but I cant because I could never 
.stand to shorten his life that way. I ha:ve never told a soul 
ancl I wont u:rutil I have to. ·' · 
''Lewis, wont you please, please coine tomorrow night and 
bring those things. I have .gotten to a point that. I will do· 
~nything. Lewis; dont you think it could be some way I could 
leave until everything is over, or do I have to stay here and 
face everything before Dad and everybody else? I do want 
to live a better life so bad. I would give the world to live my 
life over. 
"Daddy came home Monday, so I have to watch my step. 
I sure was glad to have him to come home again. He isnt 
gettin-g along so well though. 
''Lewis, darling, you should hearwhat I have to go through 
.every day, mostly from Erma and F. 
•'Lewis wont you just please come tomorrow? I want to 
. sec and have just one more talk with you anyway. 
I was s.orry the wa.y things turned out Sunday. 
. "Sweet, I want you to just do that much for me anyway, 
.because I do not know what to do. I will be here waiting and 
.looking for you tomorrow (Friday) so please let me hear 
from you some way. · 
;page 44 ~ ''I guess you are tired of all of this mess, so I 
will sign off. 
''I am always just, 
,_. '., 
''MARY. 
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"P. S. Drop me a card on train (7 :20) tomorrow night if 
you cant oome over. Please." 
Who is Crump Y 
A. Crump Menefee. 
Q. Did you ever go with him, Miss Mary 1 
A. No, I have never been in a car with him. 
Q.. Where does he live Y 
A. At Ferrum. 
Q. What does he dot 
A. Bootlegs, I guess. 
· Q. I ask you a question here, what were you asking Akers 
to bring you-" those things "-what did you mean Y 
A. Bring that medicine. 
Q. Did you consult with the doctor as to what kind of 
;medicine you would have to take to get rid of that child Y 
·A. No, sir. 
Q. You did notY 
- A. No, sir. 
Q. Did you know what you would have to do to get rid of 
it-did you know what to dot 
A. No, sir. 
·(The letter last above mentioned and read, IS herewith 
£led, marked Deft. Ex. 2.) 
_page 45 ~ Q. (By ~Ir. Penn-reading~) 
''Saturday. 
'' Sweetheart : 
, "What are you planning on doing tonight"-It is on the 
stationery of Mr. Nicholson's grocery company. 
''Sweetheart :-What are you planning on doing· tonight? 
I wonder if it would be possible that you could come on over 
here tonight, as Daddy, l\fama and Prince left for North Caro-
lina this morning about six and will not be back until to-
morro'v night, so we are planning a little party, I suppose, up 
at the house. Joe is comig over and Doris is going to be 
-here, and that is just about all. I dont see why y:ou cant como 
on over. Joe will stay over tonight, so you can too. It will 
not be any one at home but Ruth, Francis and I. You call 
up Joe and if you cant get off until late come on over just 
as earlier as possible, as I will like to see you, and I am sure 
that I wouldnt have a very good time without you. S.o, S'we~t, 
if you cant come with Joe you will come on later, wont you? 
I am staying down in the store this morning, so if you''-
38 Supreme Court of Appeals of Virginia. 
the paper is so ,worn ~there I cant get that word-" could call 
me this evening. Be sure and call Joe if you cant come over 
with him and let him know whether you are coming tonight. 
We will be at home all time, so you cant come on over if it 
is late, but dont make it too late. Be real good anCI keep 
sweet. Will look for you tonight, Sweet. Lots of love, hugs 
;and kisses, your Mary.'' 
page 46 ~ By J\!Ir. Allman : 
Q. Do you remember what name .Spider Jones 
registered under at the hotel the night you and Lela Williams 
and he went there? 
A: I don't know, because I didn't go there. How do I 
lrnow what name he registered under? 
Q. Miss Mary, didn't you get in bed in the Lindberg Hotel 
with this man, Spider Jones, that night! 
A. No, indeed, I did not. 
Q. You deny that7 
A. Yes, sir ; and if Lela vVilliams will tell you the truth 
.she will tell you better too. 
Mr. Dillard: Lela who? 
The vVitness: Lela Williams, the girl that was with me. 
i 
Q. What "~ould she say about it if she would tell the truth f 
A. She would tell you exactly where we went to that night. 
Q. Won't. you, please 1 
A. Yes, I certainly will, we went to Guy's and got some-
thing to drink, and went to a show, and I was back over to 
the dormitory by nine o'clock. 
Q. Now, wiiss ~Iary, won't you tell us the first time that 
you ever told your father that you were married-the date? 
A. It was some time in July, but I don't remember the 
exact time. 
Q. Now, are you certain that it was the first time, in 
July? 
page 4 7 ~ A. Yes, sir. 
Q. You know positively that you never told your 
father that you and Akers were married prior to July? 
A. Well, I just don't remember, but it wasn't very long be-
fore the baby was born that I told him. 
Q. When did you tell your father that you were married-
! mean when did yon tell him that you got married Y 
A. I told him when he asked me when I got married, I 
told him I was married January 12. 
Q. That is really the reason why you remember that you 
met him on January 12, isn't it Y 
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A. One reason, yes, sir. 
Q. And where did you tell him that you had gotten married Y 
A. At Bristol. . 
Q. And you and Akers have never been to Bristol, have you? 
A .. No, sir. 
Q. You were afraid ~f your father, were you notY 
1.\. Yes, sir. . 
Q. You had it published in the paper that you and Akers 
were married, did you not? 
A. I told my daddy and them, and he told me he-I didn't 
have it published, no. . 
Q. Who had it published in the paperY 
A. Nfy sister and my daddy. 
Q. Your sister and your father had it published in the pa-
per that you were married? 
A. Yes, sir. 
page 48 ~ Q. And you were not married 1 
A. No, sir. 
Q .. When did your father find out that you were not mar-
ried; in other words, when did you tell your father that you 
were not married¥ . 
A. I don't exactly remember the time, but I told my sis-
ters and they told him. I don't know whether they remem-
ber the date or not. · 
Q. Was it before your baby was born? 
A. Yes, sir. 
Q. When was the baby .born 7 
A. In August. 
Q. When was the baby born 7 
A. August 19. 
Q. And you told your father just before the baby 'vas born 
that you were not ma.rried-I mean you told your sisters? 
A. Yes, sir; I don't just remember how long it was, but it 
wasn't very long. 
Q. And they told your father before the baby was born T 
A. Yes, sir. 
Q. Miss Mary, could you fix in your mind just about how 
long before the baby was born before you told it 1 
A. No, sir, I do not know. 
Q. I mean in weeks, if not in days. 
A. It may have been a month or two-a month anyway. 
Q. You think it was about a month before the 
page 49 } baby was born T 
A. Yes, sir. 
Q. That you told them you were not married! 
A. Yes, sir. 
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Q. Now, let's get it a:s near the date as possible: It could 
not have been two months, could it, Miss Mary? 
A. I declare I don't remember, I have been through so 
much that I don't remember. 
Q. And it was at least-let us say it was at least two weeks 
before the baby was born, wasn't itY 
A. Sure, it was two weeks. 
Q. At least a week 7 
. A. Yes, sir. 
Q. You are certain that it was a week? 
A. Sure. · . 
Q. Now, Mr. Akers was living in Roanoke at this time, 
wasn't heY 
· A. Yes, sir. 
Q. You have a sister that is a nurse, haven't you· Miss 
1\'Iary? 
A. Yes, sir. 
Q. And this sister who is a nurse was in attendance when 
the baby was ·born, was she not 7 
A .. Yes, sir. 
Q. Some member of your family called ~fr. Akers and 
·asked him to bring your sister oyer there, didn't they, Miss 
.M:aryY 
A. I don't know. 
page 50~ Q. You don't remember? 
A. No, sir. 
Q. Do you remember whether he brought your sister? 
A. Yes, sir. 
Q. How long was that before the baby was born 7 
A. That was after the baby was born, it was the same day, 
yes, sir. 
Q. Did you tell your father about being engaged to any-
body, or anybody else about being engaged to anybody, until 
they noticed that you were pregnant? 
A. No, sir; I told my sister though two weeks after I 
started going with him, I told her. 
1\Ir. Dillard: Which one of your sisters did you tell that 
toY 
The Witness: Essie. 
Q. You never said anything to your father about it until 
he noticed it 7 
A. No, ·sir. 
Q. Then you told your father that you were married? 
A. No, sir, I didn't tell him. I told Lewis if he asked me 
about it what must I say. 
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Q. If I understand you, Miss }tfary, you never said any-
thing to your father about your being engaged or married 
until he noticed that you were pregnant! 
A. Yes, sir. 
Q. And you said to Lewis that he was going to 
page 51 } find out; you knew he was bound to find out, and 
you then told Lewis that you would tell him that 
you were married Y 
A. No, sir, I didn't tell him, I asked him what must I do, 
and he said tell him we were married, and we would . .get mar-
ried as soon as we could. 
Q. How long was that before the baby was born? 
A. That wasn't so very long, I disremember the date. 
Q. Miss ]\fary, is ~here a. place over in Roanoke called ''Lit-
tle ~,lower'' 7 
A. Little Flower is the name of Bobby Peters' place. 
Q. Is that where he gave you the ring Y 
A. Yes, sir. -
Q. I believe you stated on your direct examination you 
had known him three or four weeks before he gave you the 
ring. 
A. No, sir, it was about a month after he found out what 
was wrong with me that he gave me the ring. 
Q. And you became engaged then? 
A. Yes; sir. 
(~. And he gave you that ring as an engagement ringY 
A. He gave it to me some time in March. 
Q. He gave you that ring as an engagement ring 7 
A. Yes, sir. 
Q. And that is when you became engaged to him 7 
A. No, sir, I was engaged to him before then. 
RE-DIRECT EXA1viiNATION. 
page 52 ~ By 1\fr. H. N. Dillard: 
Q. J\fiss :Mary, the nig·ht that your child was 
born, had Akers told anybody then that he was not married 
to you, had he told any members of your family that he was 
not married t. 
A. No, sir. 
]\fr. Allman: Your Honor, we object to that, and would like 
to take that up in the absence of the jury. 
(The jury leaves the court room.) 
1\fr. Allman: We move to exclude all evidence of what hap-
42 Supreme Court of Appeals of Virginia. 
pened after the child was born, a~d his buying clothes. This 
lady stated that she told her people at least two weeks before 
the baby was born that they were not married. 
Mr. H. N. Dillard: That is where he is making a mistake-
The Court: 1\{r. Allman has the floor. Let him make his 
objection. 
1\ttr. Allman: tfhey cannot contradiet their own .witness. 
,She has stated in as clear English as I can speak that she 
.told her family at least two "\veeks before that baby was born 
that they were rtot married. I asked her at least twice, and 
I think three times, and warned her not to make a mistake, 
and she stated positively of record that she told her people 
at least. two weeks before the child was bot:ri. tha.t they were 
not ma.rried. 
The Court: . Yes, she stated that fa-ct, but you did not warn 
her not to make aily mistake about lt. . 
~f r. Allman : 'Veil, I don ;t have to 'varn her to tell the 
truth. 
page 53 ~ The Court : The witness stated that. 
Mr. H. N. Dillard : In chief she said that she did 
~ot tell them they were not married until after the child "\vas 
.bo1·n. 
The Witness: He was talking about had I told Papa ; I 
said at least two weeks before I told him wha.t was the matter. 
Mr. H. N. Dillard: He said you told him two weeks before 
the baby was born. # • 
By 1\~r. H. N. Dillard: 
Q. What did you think ~{r. Allman had reference to when 
you told him you told your father two weeks before your 
child was born T 
· A. Told him what was wrong with me. 
~[r. Allman: We move to strike out all evidence with refer-
ence to what happened at the home at the time the child was 
born and afterwards, and especially with reference to the 
purchase of clothing, calling the doctor, because the witness 
has affirmatively stated that the family knew that they were 
not married at least a week prior to the birth of the child. 
~Iotion overruled. 
Defendant excepts. 
(Jury returns to the court room.) 
Bv Mr. H. N. Dillard: 
"'Q. What did you think Mr. Allman had reference to a few 
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moments ago when you told him how long before the . 
page 54 ~ birth of the child it was that you told your father Y 
A. Told him my condition. . . 
Q. State whether or not you or anybody else told your 
father before the birth of that child that you were not mar-
ried. ~ 
A. No, sir, they did not. 
Q. How long after the birth of the child wa.s it before your 
father and sisters found out that you were ~ot married¥ 
A. It was after I had got. out of bed and had gone to Roa-
noke. I didn't tell it then. 
Q. Who did you tell? 
A. ~{y sisters asked me and I told them. 
Q~ Did you ever teli your father that you 'vere not marriedY 
A. No, sir. 
Q. Who did tell him? 
A. My sisters. 
Q. In those letters you say you ''certainly do niiss old 
Ruth". Who was Ruth? 
A. ~{y sister. 
Q. Who is ''Joe'' that you refer toY 
A. It is the .boy that she goes with, her boy friend. 
Q. One of her beaus Y · 
A.. Yes, sir. 
Q. Who is Irma T 
A. .Sbe is iny sister. . . _ 
Q. They were all members of your family except Joe 7 
A. Yes, sir. _ 
page 55 } Q. Where were you on Easter Sunday, 1929 7 
A. I was at home. 
Q. Did Mr . .Akers remember you in any 'vay on that occa-
sion? 
A. Yes, sir. 
Q. In what way? 
A. He carried me home on Saturday and came baok over 
on the following Sunday morning. 
Q. Were you the recipient of any present on that occasion 
from anybody Y 
A. Yes, sir, he gave me an Easter corsage. 
Q. Flowers? 
A. Yes, sir. 
Q. He brought them from Roanoke to you 7 
A. Yes, sir. 
Defendant objects. 
Objection overruled. 
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Q. A letter there which referred, Miss Mary, to someone 
coming to see you at Roanoke, that your father had gon~ to 
North Carolina, what date was that, if you recall Y 
A. No, sir, I don't remember it. 
Q. Who were all these letters that these gentlemen have 
read, who -were they intended for, Mr. Akers her, or who were 
they intended forY 
A. They were intended for him. 
Q. He was the man you wrote the letters to f 
A. Yes, sir. 
page 56 ~ Q. How many of those letters were written be~ 
fore the birth of your child that were read here 
today? 
. A. All of them except just two or three of were written 
after. 
Q. They have not produced but three; how many of those 
were written after the birth of your childY 
A. One. 
Q. One after and two before Y 
A.,·Yes, sir. 
(Witness stands aside.) 
page 57~ 
By Mr. Lee: 
. DR. W. ~f. OTEY, 
sworn for the Commonwealth. 
DIRECT EXAMINATION. 
Q. What is your name Y 
A. W. M. Otey. 
Q. Are you a practicing physician Y 
A. Yes, sir. . 
Q. Where do you practice, Doctor Y 
A. In Roaonke. 
Q. Are you· a graduate of a medical college t 
A. Medical ·College of Virginia, yes. 
Q. How long have you been practicing? 
A. Since 1916. . 
Q. Are you familiar with obstetrics Y 
A. Yes, sir. . 
.J I 
Q. ·Did Mary Nicholson come to see you any time in the 
year 19297 
A. Yes, sir. When she came in she gave me her name as 
· Mrs. Akers. 
Lewis L. Akers y. Commonwealt~ of Virginia. 45 
Mr. Allman: Your Honor, we object to that. 
Q. About when was that, Doctor? · 
A. It .was some time in July. 
Q. Of 1929. What was her condition then 1 
A. She had-her sister brought her in for an examination, 
her feet were swollen and she told me that she was pregnant, 
and I examiped a specimen of her urine, and then she had 
acute kidney trouble. 
page 58 ~ Q. Was she pregnant Y 
A. Yes, sir. • 
Q. Doctor, at tha.t time, .from your examination there, state 
whether or not from her physical condition you would expeet 
a premature delivery of the child. 
·Objection. Overruled. _Exception . 
.A .. Yes, sir. 
Q. Doctor, what effect, if any, would ·on of pennyroyal 
taken internally have on a woman who was pregnant? 
A. Oil of pennyroyal would produc.e uterine contractions, 
and any agent that produces uterine contractions would pro-
duce premature birth. 
Q. I wish you would examine that and tell what that is. 
(Hands bottle to witness.) 
A. I would think it is oil of pennyroyal. I would. not say 
absolutely. 
Q. Doctor, in terms of luna·r months what is the general 
period between the time that a woman becomes pregnant and 
the time it is delivered, in lunar months f 
A. I am sorry I ·cant answer that question, because I never 
think about it in terms of lunar months, or even days. We 
estimate tlw probable date of confinement-we add seven 
days from the period of last menstruation and count back 
three months and uspally come within two or three day~ of it. 
Q. You have seen children born within seven· calendar 
months, have you not? 
page 59 ~ A. Yes, sir. 
Q. State whether or not it is possible for them 
to live? 
A. It is possible, yes. 
Q. What is the app~arance at that time, especially about 
the surface of the skin Y 
A. The skin is usually wrinkled, and the nails are very soft, 
they are not fully developed, and usually the eye-brows and 
eyelashes are lacking. 
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Q. A child born at that time, is the skin covered with vernix 
caseosa Y 
Objected to as leading. Overruled. Exception. 
They usually are, but I do not think that is an absolute 
sign. 
CROSS EXAMINATION. 
By ~fr. Allman: 
Q. What is that he is talking about there? 
A. It is caseous material that is present either at full time 
birth or it may be at any time. 
Q~. It may be either full time birth or-
A. (Interrupting.) Yes, sir. 
Q. vVere you present when this child was born? 
A. No, sir. 
Q. You don't know whether it was covered with that or not~ 
A. No, sir. , 
Q. How many times did you see this girl Y 
page 60 ~ A. Once. 
Q. How long was that before August 19? 
A. It was some time in July, I have no definite da.te on 
that. ' 
Q. You do not undertake to say that was a premature child, 
do you; you nave never seen the child, have you Y 
A. No, sir, I will not. 
Q. You do not undertake to say that child was prematurely 
born? 
A. From the statement of facts I estimate it was prema-
turely born. 
Q. Statement of facts from whom~ 
.A. 1\'frs. Akers. ' 
Q. From her herself? 
.l\.. Yes, sir. 
Q. She came to see you after the child was born? 
A. No, sir. 
Q. If her statement of fact was no more accurate than her 
name, you could not depend on her statement, could you Y 
Objection. Sustained. 
Q. Did she tell you, Doctor, when she got pregnant-had 
the opoprtunity to get pregnant Y 
A. Yes, sir, in the presence of Mrs. Easter. I expected 
that she came in there expecting me to deliver her. I asked 
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her at the time when her last menstrual period was and she 
told me, and I added seven days to that date and 
page 61 } counted back three months and it would have· made 
the date, I believe, around ·Octo her 17. 
Q. You thought she had come in there to be delivered at 
that time¥ 
A. Oh, no. · 
Q. Did they make any request of you to do anything about 
the case~ 
A. No, sir. 
Q. You were not in attendance any more t 
A. No, sir. 
Q. Doctor, can you examine the child now and tell whether 
it was prem·aturely ·born or not 1 
A. No, sir. 
Q. Would it require any special care or anything to take 
care of a prematurely .born child 1 
A. Yes, sir, it does. 
Q. Tell the jury what special care it requires. 
A. A premature child has to have artificial heat, and it has 
to be cared for more carefully than a well developed child 
would be. 
Q .. You mean by artificial heat-
A. Hot water bottles, and if it is in a hospital, an incu-
bator. A hospital is heated much warmer than normal 
houses. 
Q. Does it require special food? 
A. No, sir, not necessarily. 
Q. It is unusual for a seven months child to live, isn't it, 
Doctor, without special careY 
page 62 } A. Without special care it is, yes, sir. 
· Q. Would you think that anyone except a spe-
cialist could nurse a seven months child to such an extent as 
to make it live Y 
A. Yes, sir, I think that would .be highly probable that 
they could do that. 
RE-DIRECT EXA:MINATION. 
By Mr. Lee: 
Q. Doctor, you speak of Mrs. Akers', or Mary Nicholson's, 
sister being with her; who is that Y 
A. That is 1\frs. E. D. Easter that lives in Roanoke. 
Q. Are you acquainted with her? · 
A. Yes, sir. 
Q. vVho is her family physician Y 
A. I am. 
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Q. Doctor, with special care what per cent of children born 
at the end or about the end of the seventh calendar month 
.survive? 
A. Well, I am sorry I can't give yon the exact per cent, 
but I would say the majority of them would live, at the end 
of the seventh month. 
(Witness stands aside.) 
page 63 ~ DR. GEORGE W. BOOTHE, 
· Sworn for Commonwealth. 
DIRECT EXAMINATION. 
Bv JYir. Lee: 
"'Q. What is your namef 
A. G. W. Boothe. 
Q. vVha.t is your business or profession y 
A. General practitioner of medicine. 
.I 
Q. What education have you had in medicine, Doctor? 
A. Four years Medical College of Virginia, one year as 
interne. 
Q. When did you graduate from the ~1edical College of 
~irginia? 
A. June 2, 1925. 
Q. vVhen did you begin practicing medicine Y 
A. July-I .forget the exact date-July, 1925. 
Q. Where have you practiced since you got through intern-
ing, Doctor? 
A. Practiced at Calloway from July, 1925, until ~1ay 10 of 
last year, and since that time have been located a1 ]'errullL 
Q. Doctor, do you remember the time or occasion wlien 
Miss Mary Nicholson gave birth to a child? 
A. August 19, 1929. 
Q. Did you deliver that child? 
A. Yes, sir. · 
page 64 } Q. Who came after yon to come down there at the 
time the child was delivered? 
· A. Mr. Lewis Akers and JYiiss Frances Nicholson. 
Q. Is that the gentleman right there (indicating defend-
ant). 
A. Yes, sir. . 
Q. -vVhat did he say to you at that time? _ 
A. They told me to come up to the house right quick, that 
Mary was sick. 
Q. What did you do Y 
I I 'I. :: 1 . 
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. A. I told them 'to· go ~heatl, I would. be· along i:p. a .f.e~ ·$.:-
utes. I walked up f~om, my· hou·se,__:_fiad a -~at t~re~ . 
Q. What conditi.ons di11 you find when you gotthereY 
A. I found a good <leal of discomfor.t, and ~ was not ex-
pooting, of course, what I found, .because she had been run-
ning high .blood pressure, ~nd I only carried two instruments, 
stethoscope and high blood pressure apparatus, and I looked 
and I said "Go get my other han4bags.in f:rQnt of the house", 
and he and Miss Frances went down and brought my hand-
bags . to me-three of them .. 
~ What' happened then? 
· · · A. When they got back the baby 'vas bo~n. 
Mr. Allman: ·We desire to put an objection in the record 
to. this .testimo:p.y as havi~g no .bearing on the se~uction .. 
Objection ~verruled. .. Defendant . ex.cepts. 
Q. Doctor, how long after yqu got there was it before ·the 
child was delivered 1 · 
page 65 ~ A. I don't think more than 25 or 30 minutes. 
; Q. Before the night the c.hild was born, had you 
haq any. opportunj.ty, or haq ypu observed or examined Miss 
Mary Nicholson any 1 · . · · 
A. I had done one urine analys.is. 
, Q. What did you find the .~dnditi9n- there? 
A. One-founh plus albumen. 
Q. What did tl1at indicate? 
A. A pre-eclamptic condi~ion. 
Q. You are familiar with obstetrics? 
A. Well, I had general training, a~d my experience, that is 
~s much as I kno,v. . 
Q.- You are a medical doctor, of cour~e, as you testified. 
Doctor, taking into consideration the physical condition as 
you found from your examination, and urine analysis, and the 
appearanc~ of the child which w~s .born, which I wish you t() 
describe to the jury, state whether or not that is a full term 
child or not. that was delivered .at this time.' 
. . 
Objection. Overruled. Exception. 
I. A. This chdd when born weigP,ed six an.d a quarter pounds, 
it was wrinkled in appea.tance, the face resembling that of an 
old person, which is always true of premature births, it was 
flabby, the skin was loose on ,its body, not ·plump like you 
.find most babies; the nails were fairly well developed, and a 
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small amount of hair on the cranium and head, a good deal 
. of fine, fuzzy hair on the shoulders and back, which 
page 66 ~ is usually found on babies before full term. That 
is as much as I can tell you. 
Q. Doctor, in your opinion, how long after conception was 
it before that child was delivered? 
/ Objection~ Overruled. Exception. 
A. I will give you my opinion, that is all I can give you. 
i Q. Yes, sir. 
t 
A. I don't think more than 200-between 200 and 220 days, 
the best I can get at it. 
Q. In calendar months how long is that Y 
A. We g·o, of course, by days in obstetrics-twenty-eight 
days. 
Q. That is spoken of as lunar monthsY 
A. Yes, sir. 
Q. The usual period is ten lunar months, or commonly 
called nine calendar months? 
A. Yes. 
Q. Did Lewis Akers ever make any staement to you as to 
whether or not he was married to Mary Nicholson, or a state-
ment in your presence to that effect¥ 
Objection~ Overruled. Exception. 
A. He did not tell me he was married, no, sir. 
Q. Did he ever call J\!Iary Nicholson his wife or anything 
in your. presence? . 
A. Yes, sir. 
pag-e 67 ~ Q. Was anything· said in your presence about 
the bills¥ 
Mr. Allman: If your I-Ionor please, we are objecting to 
all of these questions on the ground that they call for subse-
quent statements, and we wish our objection to apply to all 
of them withoul specifically renewing the objection each tim~. 
The ·Court: All right. 
The Witness: If he don't want my testimony, you bad 
just as ·well let me go. 
Q.. Go ahead and answer the question . 
.A. After this baby was delivered h~ took me in his car, 
and my baggage, and car1ied me to my office door, and he 
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said "D·octor, I will settle your bill in a few days". I said 
"All right". Now, there is a lot more if you want it. __ 
Q. Just go ahead and, state all the conversation there at 
that time. 
A. About eight thirty that same morning they sent to the 
office for me and said Mary was having fits-of course con-
vulsions after laboring. I went to the house and found her in 
convulsions and gave her such treatment as necessary to con-
trol them. I went back twice more that day. 1She had in all 
ten convulsions after delivery. I did not see him any more 
that day. I think h.e left, but he came back in a da.y or two, 
before she was the least well, and asked me in the yard when 
I 'vas coming out from the room where she was, he asked 
''How do you think Mary is going to get along t'' 
page 68 ~ I said ''All right'', and he says "'I want you to 
. do all for her you can.'' 
Q. Where was Lewis Akers the night this child was born? 
A. Lewis Akers was at the house, at Mr. D. A. Nicholson's-
a.t least came to that house, and was there when I got there, 
and came back to that house. 
CROSS EXA~[INATION. 
Bv ~fr. Allman: 
·Q. Doctor, are you an expert in obstetrics? 
A. No, sir, I am not. . 
Q. You are not an expert ; I mean by ''obstetrics'' child-
birth. 
A. No, sir, I would not call myself an expert in any line 
at all. 
Q. Then you don't know whether this is a seven or a nine 
months child, do you? 
A. Yes, sir, I know what books tell you and what I have 
been taught. 
Q. You could not swear that it was a seven months child, 
would you? 
A. No, I would not swear to it, and no other sensible man 
would. 
Q. How did you prescribe the treatment of that child-
'vhat did you prescribe for the treatment of the child? 
A. I prescribed warmth and quietude. 
Q. How did you tell them to keep it. warm! 
page 69} A. By wrapping it in blankets. It was warm 
weather. Arti:fi.·cial heat was not. necessary. 
Q. You know that artificial heat is not necessaryY 
A. I know that it is not in that case. 
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· Q. You 'did ·not think, after, examining the child, that ar-
tificial heat was necessary y . ' 
A. I .. didn.'t think anything about it, I ·knew'it was not after 
I looked it over. · · 
Q. I didn't hear your . answer, Doctor. 
A. I said I didn't thirik it necessary after watching the 
child three times that day tha:t artificial heat was necessary. 
Q. You did not tell them to get an incubatorY I 
A. No, sir. Th~t is .not practical in the country. 
Q. Did they have water ·bottles around it Y 
A. They 4ad some· fruit jars· with hot. water in them, yes, 
sir.: · · · · 
Q. What did you tell them to give the child¥ -
.... ~. Luke warm water with milk. 
Q. Did you examine the child carefully Y 
A. Yes, sir. 
Q.. Have finger nails! . 
A.. Yes, sir. · 
Q: Toe riailsY 
A. Yes, sir. 
Q~ And hair on its head T 
A . .Small amount, yes, si~. 
page 70} By ~fr. H. N. Dillard: 
Q. Did I understand you to say that they put 
hot water in fruit ,jars and put them around itt .. 
: A. Yes, sir. 
By Mr. Lee: . : . 
Q. What effect, if any, would the taking of oil of pennyroyal 
internally by· a woman who was pregnant' have on the time of 
delivery of the child T 
A. I wish yon w.ould state that again, please, sir. 
Q. Read him the question, please. (Question read to the 
witness. by .. shorthand ·reporter.)· : · · 0 
A. Ifis supposed to bring about abortion when taken, that 
is what our medical dictionary says. 
Q. An abortion is a premature delivery by artificial means.Y 
- A. Yes, sir. 0 0 • 0 • • 
By Mr. Allman: 
Q. If they take this pennyroyal that bringS about . a pre .. 
mature birth~ it doesn't '\vait until it drops in that seven 
months notch, it brings it about now, doesn't it Y 
A. You can yes or no, it won't always do it. 
Q. And whe~ it does bring it on the child is dead, isn't itT 
-~-- ----- ~~~~---,., 
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A. Not always, no, sir. You can have a still birth there, 
yes. 
page 71 ~ Q. It will bring it on at five months, it would be 
a still birth, it would be a dead child too, wouldn't 
itt 
A. No, sir, before the heart beats they are not considered 
having any life-four and a half to five months. 
Q. Would the child live, four and a half to five months Y 
A. No, sir, we have no record of it. 
By Mr. H. N. Dillard: . 
Q. From the standpoint of medical jurisprudence, what is 
tht time that differentiates abortion from premature birth, 
what is the period of time according to medical jurisprudence 
that differentiates an abortion from premature birth Y 
A. Whenever we can· hear the beats of the heart with a 
stethoscope we consider it having life, and up to that time it 
is purely an abortion or misca.rriage, and after it has heart 
beats and is born, a fully born foetus, we call it still birth. 
Q. What time does medical jurisprudence fix as abortion Y 
A. Four and a half to five months. 
(Witness stands aside.) 
pRge 72 ~ 
By Mr. Lee: 
MRS. G. W. BOOTHE, 
Sworn for Commonwealth. 
DIRECT EXAMINATION. 
Q. What is your name Y 
A. 1'Irs. George Boothe. 
Q. Where do you ilve, Mrs. Boothe Y 
A. Ferrum. 
Q. You are the wife of Dr. George ·vv. Boothe, of Ferrum Y 
A. Yes, sir. 
Q. Do you know Miss Mary Nicholson Y 
A. Yes, sir. . 
Q. Do you know 1\-fr. Lewis Akers, the defendant here T 
A. I have met ~Ir. ·Akers. 
Q. Did you see anything of him the night that ~Iary Nichol-
son gave birth to a child Y 
.A. No, I sa'v him the next morning. 
Q. Did you have a conversation with himY 
A. Yes, sir. 
Mr . .Allman: If your Honor please, 've wish to renew our 
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objection as to subsequent statements-the same objection 
as made before. 
Objection overruled. Defendant ex~epts. 
Q. Detail that conversation, as well as you can remember 
it, to the jury, please. 
A. When 1\Iary was taken ill I went up, Dr. Boothe sent for 
me, and I found that she was having convulsions, 
page 73 ~ and Mr. Nicholson was away. from home, and I 
stayed with her until Lewis came ; along about three 
o'clock in the afternoon he took me home in his car, and Mr. 
Joe Zeigler's car, he had his. car over there, and when we· got 
to the railroad crossing just before we got home, he said 
"Mrs. Boothe, I am going to pay you and Dr. Boothe for your 
ldndness ", and I said "You don't owe a thing, 've are neigh-
.bors ''. 
Q. '\-Vhat else Y 
A. He said ''This caught me and Mary unprepared' '-I 
suppose he meant at that time-
The Court: Don't tell what you suppose. 
Q. You are a registered nurse, aren't you Y 
.. l\.. No, I am a technician. 
Q. I-Iow did Lewis Akers speak of Mary Nicholson at that 
time? 
A. J[e spoke of her as his wife. 
Q. Prior to the time of Easter, 1929-, did you ever see this 
boy with the girl¥ 
A. No, sir. 
Q. Did you see him there at Easter? 
A. No, sir, I wasn't living at Ferrum. 
Q. You were living at Calloway then f 
A. Yes, sir. 
(No cross examination.) 
(Witness stands aside.) 
page 74 ~ D. A. NICHOLSON, 
Sworn for the Commonwealth. 
DIRECT EXAMINATION. 
By Mr. H. N. Dillard: 
Q. 1\'Ir. Nicholson, I believe yon live at Ferrum, in Frank-
liu county? 
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.. l\.. Yes, sir. 
Q. I believe Miss Mary Nicholson is your daughter? 
A. Yes, sir. 
Q. I want you to first tell this jury when JM:iss Mary went 
to Itoanoke, and why she went there. · 
A. I don't kno·w as I could give the dates, but it was prob-
ably in the summer of 1927. 
Q. Why did she go there 1 · 
A. She went there to go to school, to that Memoseript 
Business College. 
Q. When she got through school, do you know what she 
didY . 
A. She went to work at the silk mill. 
Q. Did she work at a store before that Y 
A. I never heard of it, I don't think she did. 
Q. Where was she working in January, 1929 7 
A. At the Viscose. 
Q. When did you meet Lewis Akers Y 
A. I met him three or four weeks at least before I went to 
the hospital the second day· of April. 
Q. Three or four weeks at least, then according to that it 
would be the last-
A. I went to the hospital the second day of 
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Q. When did you meet him Y 
A. She brought him over to my house two or three times. 
Q. To your house in Franklin county Y 
A. Yes, sir. 
Q. How did they come, Mr. Nicholson Y 
A. A week-end visit, you might say, come over and stay a 
wl1ile and drive back. 
Q. At that time how did you look upon himY 
A. As a boy friend. 
(~. Coming to see one of your daughters 7 
A. Yes, sir. 
Q. How many times prior to the time----How many Visits · 
would you say he made there with this young lady juf)t as a 
sweetheart ordinarily would? 
A. I couldn't state that, some three or four times, it might 
have been three, it might have been .four. 
Q. Did he partake of your hospitality? 
A. I don't know as---I don't know whether he ever eat a 
meal there. 
, Q. Just~welcotne to your house like other young men com-
ing to see your daughters t 
A. Yes, sir. 
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Q .. When was the first time that you were made aware of 
the fact that there was anything wrong with your little daugh-
ter, MaryY 
A. Some time in July of last year. 
Q. The last of J lily, or when? · 
A. I can't state exactly. . 
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A. I got it from the family, I don't know which 
ones. 
Q. After you got that information-
A. Of course, I had the information by appearance my-
self. . 
Q. By your common sense! 
A. Yes. 
Q. What steps did you take when you found this condition 
existed! 
A. Why, about that time I had the information, I don't 
~rnow whether she gave it to me or not, or whether it came 
from the family-it was all a family affair, that they were 
married. 
Q. When if ever, did you get that information from Lewis 
Akers himself? 
A. On my porch, I will say two weeks before this baby was 
porn. 
. Mr. Allman: We desire to make the same objection to this 
whole line of testimony subsequent to the alleged act of se-
duction. · 
-Objection overruled. Defendant excepts. 
Q. Tell the jury when you got that information, who yoti 
were talking to, and what was said. · 
A. I will say this, that at the time the information come to 
me, or ·she told me that they were married, that I treated him 
as a son-in-law, and he hadn't said anything about being 
married at all to me, but you know rumors was 
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. Mary, and I just spoke to him; I was sitting on 
the porch and I says "Lewis, this has gone on long enough, 
yau all, I understand, are married, and we will have to make 
announcement of this", I says "People are talking about it". 
·He says ''·Certainly; I told :1\'Iary the last time I was over 
here for you all to make the announcement". 
Q. This man told you that himself? 
Lewis L. Akers y. Commonwealth of Virginia. 57 
A. He told me that, and must not deny it. 
Q. Tell that jury whether or ·not after you were informed 
that this man was your daughter's husband, whether or not 
they were given a separate room in your house when he 
would come there 7 
A. Treated him exactly like a son-in-law. 
Q. Your wife.and other daughter were there? 
A. Yes, sir. 
Q. How old is your young daughter there 7 
A. ~Iy youngest is eight years old, by :rpy second wife. 
Q. How old is your other daughter there 1 
A. Nineteen, I think. 
Q. When was the first time that you found out that this 
young man was denying that he was your son-in-law, after 
you treated him this way? · · 
A. S'ome six or seven weeks, something like that, they 
phoned me, so:q1eone did, from Roanoke. 
Q. After you had been told that this man was your son-in-
law, and he was your daughter's husband, did you 
page 78 ~ take any steps to give that fact publicity? 
A. Yes, sir, I put it in the Roanoke Times and 
the County News .. 
Q. Did you see Mr. Akers any time after that? 
A. Yes, sir. 
Q. Did he ever repudiate that announcement as being un-
true? . 
A. He never did, he kept on coming. 
Q. State to this jury, taking into consideration the treat-
ment he gave your daughter, whether or not this man did treat 
your daughter as his wife, a.nd for how long· a time prior. to 
the birth of the child, as a wife. 
A. I can't say as I saw any-a man of my age goes to bed 
very early, b11t the night the child was born he was in my 
wife's porch room, sleeping room built on the porch-T. B.-
he was in the bed with my daughter, ~fa.ry. 
Q. vVith your full knowledge and consent, that he was your 
son-in-law? 
A. Yes, sir, absolutely. :1'\Iy window goes right out to this 
sleeping porch. I thought nothing· of it. 
Q. How did it ever come out that this young man repudi-
ated the statement he had made to you about this announce-
ment, ho'v was that, and how did you hear it Y 
A. I just now stated I got that from Roanoke by phone. 
Q. You don't know how that took place Y 
A. No, sir. 
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Q. Now, do you know whether or not Dr. Boothe warranted 
him for those services or not? · 
page 79 ~ Defendant objects. Objection sustajned. 
CROSS EXAMINATION. 
By Mr. 'Penn: 
·Q. ~Ir. Nicholson, can you fix the date when you and Lewis 
were sitting on the front porch of your house and you told 
him you wanted some announcement made of this marriage; 
a.bout what date was that' 
A. Between the first of August and the 17th, nearer the 
:first of August, I think. 
Q. You say then the first half of August? 
A. Yes, sir; I will say around the first of August. 
Q. You think it was .about Aug·ust first Y 
A. You can find it·in the newspaper. 
Q. Yon do not quite catch what I mean: You were on the 
porch talking to Lewis?· 
A. Yes, sir. 
Q. You said to Lewis ''This has been going on long enough, 
and some announcement must be made". Now, about what 
date was that conversation between you and Lewis? 
A. I said it was around about the first of August. It was 
some two or three or four weeks after they said they were 
married. 
Q. I believe you say that six or seven 'veeks later you found 
that Akers was denying this. 
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had gotten well and gone to Roanoke and was over 
there some time, before I found out, probably two weeks after 
she got over there. 
Q. On the night in question when this child was born, you 
say that Lewis was over on the sleeping porch in the same 
bed that 1\{ary was occupying? 
A. Yes, sir. I mean the far part of the night. 
Q. Who else was present in that sleeping porch Y 
A. Not in the far part of the night, not anyone. 
Q. Well, towards the last part of the night who was pres-
ent in the sleeping porch T 
A. I can only tell you that by hearsay. 
Q. One of the sisters, wasn't it f 
A. Frances is what I heard, they called for her. 
Q. Frances, your daughter, and her sister, 1\{a.ry, was in 
the sleeping porch certainly some part of that night? 
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.A. The latter part of it, yes, sir. 
Q. How is your room-if it is connected with the sleeping 
porch, how is it connected Y 
. .A. By a window. 
Q. .And who was sleeping in the room with you? 
A. I don't know whether my wife was in there or not, I 
gues2 she was. 
Q. Doesn't your wife also have a bed out on the sleeping 
porch·~ 
.A. They was in my wife's bed on the sleeping 
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Q. She had given up her bed for them? 
A. She slept in my room sometimes. Mary, was sick and 
.she gave up her bed becaue it was hot, and it was cool out 
there. 
Q. What time did you go to bed that night? 
A. Oh, I don't know, around nine or ten o'clock. 
Q. What time did Mary go to bed that night? 
A. She had been in bed already, I think. 
Q. Lewis had arrived there, and she was already in bed, 
was she not~ 
A. Yes, sir; and he came there after the child was born 
·and went upstairs and slept with her. 
Q. State one thing at a time. 
A. .All right, come on. 
Q. She was in bed on the sleeping porch. After you had 
gone to bed at nine or ten o'clock, what time was it when 
you first went out on the sleeping porch, if you did go out 
there that night at all¥ 
A. I didn't catch that. 
Q. Did you go out on the sleping porch any time during 
the night? 
A. I was out there until nine or ten o'clock. She wen,t in 
the sleeping porch and went to bed before I went to bed. 
Q. When was the next time you went out on the sleeping 
porch? 
A. I don't know. 
Q. Some time the next morning? 
A. No, I ·was out there on the porch when the 
page 82 ~ baby was born, and I could lay on my bed and 
hear them talking: I can't tell whether that was 
nine o'clock or 9 :30 or ten. , 
Q. You won't tell this jury whether he was lying down or 
sitting up in the bed? 
A. He went to bed, he laid down in the bed because I saw 
him go in there. 
------------ ----·-·--···-
' 
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Q. Did you see him take his clothes off! 
A. No, sir, I did not. 
Q. Isn't it a fact, Mr. Nicholson, that either you or one 
of the girls phoned over to Roanoke and asked him to come 
over and bring with him one of your other daughters who had 
had some experience in nursing, that Mary \vas sick Y 
A.. On ·the night of the 17th Y 
Q. I am not saying when. 
A. Fix the time and I will tell you. 
Q .. Did you at any time phone him to come over and bring 
this nurse? 
.A. I did not. 
Q. Did any of the girls do it~ 
A. I understand they did the next morning after the child 
was born. She was having spasms. 
Q. Where was Lewis T 
. A. He had gone to Roanoke, and I had gone to Bassett. 
I just give you that as hearsay. They phoned for him to 
come back, and he did come back. 
Q. Now, Mr. Nicholson, you say that Mary went over to 
Roanoke in the summer of 1927 Y 
page 83 ~ A. That is my recollection, yes, sir. 
Q. Where did she live when she first went there T 
A. She stayed with an aunt out on the Williamson road 
right much of that itme-she was going to school-Mrs. 
Powell. 
Q. Then after she had stopped school and begun working 
at the Viscose where did she stay Y 
A. She stayed at the dormitory, I understand. 
Q. You didn't ha.ve any daughter older than Mary working 
at the Viscose staying there at the dormitory at the same 
time! 
4.. No, sir. 
Q. She had ·no other member of your family at the dormi-
tory who could be in supervision over her? 
A. No, sir. 
Q. You do not undertake to tell the court that you know 
what boys went with ·her prior to her going with the Akers 
boy, do you? 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. H. N. Dillard: 
Q. Those dormitories, they are prepared there by the-
A. (Interrupting.) I don't know, Mr. Dillard; I know as 
a general thing what a dormitory is. 
0 
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Q. Now, tell that jury whether or not a.t any time before 
the birth of Mary's child if you were informed .by anyone 
that Akers was not your daughter's husband. 
A. No, sir, not until five or six weeks afterwards. 
page 84 ~ RE-CROSS EXA~1INATION. 
Bv Mr. Penn: 
·Q. Mr. Nicholson, I will ask you to look at this paper that 
I have in my hand; it is marked Roanoke Times, Wednesday 
morning, August 14, right in red here (indicating). Is that 
the article that you and your daughters had put in there Y 
A. Yes, sir. 
Mr. Penn: We desire to file that as Exhibit 4. 
(Said paper last above described is here filed, marked Deft. 
Ex. 4, and the item referred to was read to the jury and is in 
the following words and figures: 
FERRUM GIRL WEDS ROANOKER. . 
Ferrum, Aug. 13.-D. A. Nicholson, of Ferrum, announces 
the marriage of his daughter, Mary Garner, to Lewis W. 
Akers, of Roanoke, Saturday, January 12, 1929, at Bristol, 
Tenn.) 
Q. After the girl told you that she was marired·to Akers 
she never showed you any certificate, did she¥ 
A. No, sir,, she never did say. 
Q. I mean the other girls. Did you ever demand to see a 
certificate ? 
A. No, sir. 
Q. Never questioned her. When was this trip to Bristol? 
A. She told the other girls that she went there 
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Q. Do you mean to tell this jury that upon as 
vital a proposition as your daughter's illegitimate pregnancy 
that you did not have a heart to heart talk with her your-
self? 
A. I did not. 
Q. You never talked with her at all about it at the time? 
A. No, sir. 
(Witness stands aside.) 
A recess was taken at this point untill :30 p.m. 
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page 86 ~ AFTERNOON SESSION. 
Tuesday, 1Iay 6, 1930-1 :30 p. m. 
MRS. ESSIE EASTER, 
. S'worn for Commonwealth. 
DIRECT EXAMINATION. 
J3y :tYir. H. N. Dillard: · 1 
Q. Mrs. Easter, where do you live now? 
A. In Roanoke. 
Q. Where did you live in January, 19297 
A. In Roanoke. 
Q. Where did your sister, Mary, live in January, 19291 
A. She was living· over at the Viscose. 
Q. How often would you see your sister 7 
A. About two or three times a week. 
Q. Who 'vas going with your sister, if anybody, during that 
timeY 
A. ~1:r. Lewis Akers. 
Q. This gentleman right here? (Indicating defendant.) 
A. Yes, sir. 
Q. Tell the jury ho'v frequently you saw them together 
along about that time? 
A. Every time I saw my sister he was with her. 
Q. And I believe you say you saw her two or three times 
a week? 
· A. Yes, sir. 
Q. In what way did he seem to be going with 
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A. As a s'veetheart, I reckon, I didn't kno'v at 
that time. 
Q. Did you have any conversation or talk with your sis-
ter, Mary, any time in the latter part of J a.nua.ry or first of 
February, 1929 7 
Mr. Penn: We object unless it was in the presence of 
Akers. 
~f r. Lee: On cross examination of the prosecutrix Mr. 
Allman brought out that she had told this sister i:pnn.ediately 
after they began going together that they were engaged. 
The Court: If you are asking for the purpose of corrobo-
rating· the other witness it is proper; otherwise it is not. 
Mr.· H. N. Dillard: I am trying to corroborate this girl 
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by showing that she did tell her sister the latter part of ,J anu-
ary that she was engaged. 
The Court: I think that is proper; so far as corroborating 
the witness it is admissible. 
1\IIr._ Penn: We also object because it is a self-serving 
declaration, and furthermore it undertakes to corroborate the 
witness upon an immaterial point, and the question is cer-
tainly calling for hearsay testimony, and a statement made 
out of the hearing of the accused. 
Objection overruled. Defendant excepts. 
Q. Just state what conversation you did have with your 
sister in regard to your engagement with Lewis Akers, and 
what time it was. 
page 88 ~ ~fr. Penn: The above question is objected to, 
she has never testified-
The Court: Ask her the question whether or not her sis-
ter ever did tell her they were engaged. 
Q. Did your sister, Miss ~fary Nicholson, ever tell you 
that she was engaged to Lewis Akers? 
A. Yes, sir. 
Q. Tell the jury about what time she told you that. 
A. She hadn't been -going with him but less than two weeks 
that she said Lewis was begging··her to marry him, and I ad-
vised her not to because he hadn't been going with ·her for 
less than two weeks. 
Same objection. Overruled. Exception. 
Q. Mrs. Easter, were you at home any time during the year 
1~91 . 
A. At my home in Ferrum Y 
Q. Yes, at your father's home. 
A. Yes, I was there at the time she 'vas sick. 
Q. Who was present at the time she was sick? 
A. The family was at home, and Lewis. 
Q. What time did Lewis get there just prior to the con-
finement of your sister? . 
Same objection; and defendant further objects to testimony 
subsequent to the .birth of the child. 
Overruled. Exception. 
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A. Some time that afternoon, early in the afternoon, I 
imagine, about five or six o'clock Sunday evening. 
page 89 ~ Q. Was that the evening prior to the birth of the 
ehildT 
A. Yes, sir. 
Q. How long did he stay Y 
.A. He stayed until next morning. 
Q. Do you know where he stayed the night .just prior to the 
birth of the child Y 
A. He was in the room with my sister, Mary. 
Q. What room was that! 
A. On the porch. 
Q. How was he looked upon by the family Y 
A. As her husband. 
Objection. Overruled. Exception. 
Q. Why did you think he was her husband f 
A. They said so, and they acted. 
-CROSS EXAMINATION. 
By Mr. Allman: 
Q. What is your name?· 
A. Essie .. 
Q. Essie Easter! 
A. Yes, sir. 
Q. When did Mary meet this Akers boy? 
A. I just don't remember the exact time. 
.! 
'I 
Q. You say she told you two or three weeks after she met 
him-a week or two after she i:net him, that he 'vas begging . 
her to mary him f 
page 90 ~ A. Yes, sir; they hadn't known each other but 
just a little while. 
Q. What did she say she was going to do about it f 
A. She didn't make any statement. 
Q. She didn't say whether she was going to marry him or 
tnotf 
A. Not to me. 
· Q. She didn't say whether or not she was going to marry 
him? 
.A. No, she didn't say, but she was crazy a.bout him at that 
time, I guess. 
Q. You told her not to marry him Y 
A. Yes. 
Q. What did she say about that Y 
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A. I don't just· remember. 
Q. When do you sa,y this occurred Y 
A. Some time in January. 
Q. Was it the first week in January 7 
A. No. 
Q .. Was it the second week in January T 
A. No; it was the latter part of January. 
Q. How do you fix that in your mind as being the latter 
part of January, 1929·7 
A. Because that is when he started going with her. 
Q. Then you do know when he started going with her Y 
A. Well, yes, I do. 
page 91 } Q. When did he start going with her Y 
A. The first of January. 
Q. How do you fix the day as the first of J anua.ry in your 
1nind? 
A. Well, I remember distinctly one boy up until Christmas, 
she went 'vith him, and then didn't go with him any more. 
Q. Who was that Y 
A. Mr. Price. 
Q. Went with Lacy Price until Christmas? 
A. Yes. 
Q. :And then iminediately after Christmas started .going 
with Akers? 
A. Yes, sir. 
Q. Now, you kno'v the first day of January is New Year's 
Day; how long after New Year's Day was it before she went 
with Akers? 
A. I just don't recall. 
Q. Was it one 'veek, two weeks? 
A. I said it was the :first of January. 
Q. How do you fix it as the first Y 
A. I just now told you. 
Q. Give us some definite way you fix it; what did you do 
on New Year's Day; what day of the week did he start going 
with her? 
A. I wasn't with her all the time. 
Q. you say he started the first of January, now 
page 9·2 ~ let's get it in some week. You remember New 
Year's Day, don't you Y 
A. I don't know as I do. 
Q. What did you do New Year's Da.y, were you in Roanoke 
or at home or where¥ 
A. I was in Roanoke. 
Q. All right now, you remember he went with her the first 
of January. Now fix it within the :fifteenth day of January 
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as the middle of J anua.ry, no\V 'vas it before the fiftenth Y 
A. I said it was the first of J anua.ry. 
Q. Do you.mean the first day of January? 
A. No, I don't know what date. 
Q .. Was it before the 15th day of January? 
A. Yes, sir, it was before the 15th of January. 
Q. Was it .before the 12th day of January? 
A.'I won!t sa.y, I don't know. 
Q. Was it after the 12th Y 
Mr. Lee: We object to this, your ·Honor, the witness has 
answered it as close as she could. 
The Court: She says it was before the 15th. 
A. Yes, sir, I know because she started going with him 
the first of January, but I don't remember just the day. 
Q. The reason you knew it was because ~Iary told you, 
wasn't it, you didn't see them together, did you Y 
A. Yes, sir, after they came· up home together. 
Q. The first time they went togetherf 
A. I couldn't tell you that. 
page 93 ~ Q. Who was with them when they came up there? 
A. They 'vere by themselves. 
Q. Did they come up there before the lOth of January? 
Mr. R.N. Dillard: She told them, your Honor, that it was 
before the 15th and a.fter the first. 
·rhe Court: They have a right to test her memory as far as 
they can. If she doesn't know all she can say. is that she 
doesn't know. 
A.. Well, I don't know. 
Q. Isn't it true that it was the first of February instead 
of the first of ,January, aren't you mistaken as to the month, 
wasn't it the fi'rst of February! 
A. No, sir. 
Q. You know it was in January¥ 
A. Yes, sir. 
Q. How do you fix it in January! 
A. I told you my reason. 
Q. I have forgotten if you did. 
The Court: Tell him again to save time. 
Q. What was your reason for fixing it in J a.nuary. 
' 1 
t' 
I• 
A. Because she went with somebody else up until Christ-
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mas, and she went home for the Christmas holidays and she 
came back-I don't remember just what time she came back, 
you will have to ask her, but I kno'v she started going with 
Lewis about the first of January. I couldn't tell you whether 
it was the first week or the second week, I don't remember. 
·page 94 ~ RE-DIRECT EXAMINATION. 
By Mr. H. N. Dillard: 
Q. Who took you home in the morning after your sister's 
baby was born, who took you back to Roanoke? 
A. Mr. Akers. 
Q. What did he say in regard to the child f 
A. Well, I asked him when the baby was ·born if he was 
glad it was a g1.rl ·and he said no, he had rather have a boy. 
Q. Did he say anything about furnishing the child with 
anything? . 
A. He took me to Roanoke to buy clothes for the child, said 
my sister wasn't prepared for it. 
Q. Did he give you any money' 
A. Yes, sir, he gave me all the money he had, it was $3.65, 
and he said he 'vould meet me down town the next day and 
give me some more if that wasn't enough, but I didn't call 
him. 
{Witness stands aside.) 
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By Mr. Lee: 
RUTH NICHOLSON, 
Sworn for Commonwealth. 
DIRECT EXAMINATION. 
Q. What is your name 1 
A. Ruth Nicholson. 
Q. You are a daughter o.f D. A. Nicholson at Ferrum? 
A. Yes, sir. 
Q. Sister of Mary Nicholson? 
A. Yes, sir. 
Q. Do you know Mr. Akers here 1 
A. Yes, sir. 
Q. Did you ever have any conversation with him relative 
to your sister, Mary? 
A. Well, yes, I have had a whole lot, but he did say to me 
after the baby was born, he said ''You know since ~Iary and 
I were married and the baby was .born everybody calls me 
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Daniel Boone, and I am ashamed to go around where they 
are''. 
Defendant objects. Overruled. Exception. 
Q. Who nursed that baby right after it was first .born Y 
A. I did. 
Q. Had you had training as a nurse? 
A. Yes, sir. 
Q. WhatY 
A. I have had one year of training and three year~ of other 
hospital work. I nursed about five years. 
page 96 ~ Q. Will you just tell the jury the care that you 
. took in raising that baby at :firstf . 
A. Well, I wasn't there when the baby was born, but I got 
there after that and I didn't get to dress the baby until that 
afternoon, the doctor asked me not to dress it and bathe it 
until that afternoon. They had it wrapped-they·had·olive oil 
on it and hot water bottles around it. 
Q. Was that continued for some time? 
A. Yes, sir. 
(No cross examination.) 
(Witness stands aside.) 
(At this point court and counsel retired to chambers.) 
Mr. H. N. Dillard: Your Honor, the law presumes the good 
character of the prosecutrix. Now, we are going to rely on 
that presumption here unless they attack her character, and 
then in rebuttal we would have the right to come back and 
prove this good character. 
The Court: :Certainly. It is presumed to be chaste until 
it is attacked. 
(Court and colmsel return to the court room, in the pres-
ence of the jury.) 
Gommonwealth rests in chief. 
page 97 ~ EVIDEN10E FOR THE DEFENDANT. 
LACY· PRICE, 
Sworn for Defendant. 
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DIRECT EXAMINATION. 
By lVfr. Penn: -
Q. How old are you, ~Ir. Price? 
A. I will be nineteen next month. 
Q. Where do you live 7 
A. Thirteenth street, Southwest. 
Q. Roanoke city? 
A. Yes. 
Q. Where do you work 7 
. I 
A. Engleby Auto & Supply Company. -
Q. Is that the same place that this boy here (indicating de-
fendant) is employed Y 
A. Yes, sir . 
• Q. Do you and he know some of the same people in the 
social set in which you move Y 
A. ~sir? 
Q4 Do you and he move in pretty much the same social set; 
vour friends are his friends Y 
· A. Yes, sir. 
Q. Are. you acquainted with Mary Nicholson 7 
A. Yes, sir. · 
Q. When did you first meet her? 
- A. I don't exactly know, it was along in the fall 
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Q. And how long did you go with her? 
A. Well, I don't know, around six months, I imagine. 
Q. That would put it up somewhere in the winter time then 
when you stopped going with her? 
A. Yes, sir. 
Q. Now during that time that you 'vent with Mary, where 
would you have your engagements with her? 
A. At the dormitory where she stayed. 
Q. Did you have an automobile· at that time? 
A. Yes, sir. 
Q. Did you ever take her out on any rides? 
A. Yes, sir. 
Q. How frequently did you all take these ride& Y 
A. Well, the times I went with her, I imagine two or three 
times a week, maybe more. 
Q. Two or three times a week for a period of something like 
six months, is that corre~tY . 
A. Yes, sir. 
Q. Where would you all go, Mr. Price f 
A. Well, just around town, a little ways from the city, just 
ride around. · 
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Q. Out in the countryY 
A. Yes. 
Q. Did you ever go with her to Bedford county? 
A. Bedford eounty? · 
Q. Yes. 
A. I don't know that it was much farther than Blue Ridge 
down that way. 
Q. Just within a few miles of Roanoke city in 
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A. Yes, sir. 
Q. How late would you all stay out on those times when· 
you would goY 
A. Sometimes ten, eleven, it has been as late as twelve 
o'clock . 
. Q. At night? 
A. Yes, sir. . 
Q. I want you to tell the jury just what degree of intimacy 
was reached between you and Mary Nicholson. 
A. You mean just what happened? 
Q. Yes, tell the jury there just how far-What happened. 
A. \Veil, as far as I went with the girl for the ·period of 
time I went with her, nothing ever happened so far as ex-
cepting one'night 've were parked in Highland Park and I 
taken her-- · 
Q. Did she allow you to park in Highland P'ark with herY 
A. Yes, sir. 
Q. How many times did you ever park in Highland Park~ 
A. Well, right often. 
Q. All right, go ahead. 
A. And I taken her bloomers off one night, is as much as I 
know about her. I did not do anything to her. That is as 
far as I got with her. 
Q. What did you do with the bloomers? 
A. Laid them up in the back of the car. 
Q. They didn't stay there, did they! 
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Q. What did you do with them then~ 
A. She put them back on. 
Q. She put them back on later in the evening? 
A. Yes, sir.· 
Q. And you tell the jury that nothing happened? 
A. Nothing happened. · 
Q. After this announcement came out in the newspaper 
along in August of 1929, had Lewis Akers been going with 
her ·before that time~ 
A. Yes, sir. 
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Q. And when that announcement of his marriage came out, 
tell the jury what, if anything, you stated in the presence of 
the people with whom you went relative to Lewis's marriage 
to that girl. 
}.fr. Lee: We object to that, that is absolutely immaterial 
and irrelevant, and furthermore, we move to strike out his 
testimony here on the ground that they have failed to show 
personal defilement. 
Objection sustained. 
The Gourt: The law presumes her chastity until you prove 
otherwise. 
Mr. Penn: I will state to the court that this witness is ad-
verse. 
The Court : He has answered every question you have asked 
him perfectly frankly. 
Mr. Penn: I will show it this way then: 
Q. Do you recall having a conversation with 
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and after the witnesses had been summoned in 
this case 
A. Yes, sir. 
Q. You 'vere up at her house one night, wern 't you Y 
A. Yes, sir. 
Q. And had a tal~ with her after you had been summoned 
as a witness, didn't you Y 
A. Yes, sir. 
Q. And after that you stated to the counsel who is now ex-
amining yon tha.t you did not want to t~stify as to any miscon-
duct, didn't you Y · 
A. Yes, sir. 
Q. Where was this you visited Mary Nicholson Y 
A. At her sister's in Northwest. 
Q. Was that in Roanoke Y 
A. Yes, sir. 
Q. Where had she been staying up until that time~ 
A. She had been staying at home, I guess. 
Q. By ''home'' you mean Ferrum Y 
A. Yes, sir .. 
Q. And she made a trip to Roanoke? . 
A. Yes, sir, she was in Roanoke at tha.t time. 
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Mr. Penn: Now, your 'Honor, don't you think I have put 
myself in the ruling of the court Y 
The Court: No. 
~Ir. H. N. Dillard: Is your Honor excluding this 
page 102 ~ testimony? 
The Court: No, I am not excluding it. You 
can cross examine him. 
CROSS EXAMINATION. 
By 1\:Ir. H. N. Dillard: 
Q. Son, who is your closest worker? 
A. This fellow right here (indicating defendant) works 
'vith me. 
- Q. How long have you and Akers been working together as 
buddies in the shop there t 
A. About two years. 
Q. He is one of the warmest friends you have got, isn't he f 
A. I guess so. 
Q. How many times has Akers tried to get you to go far-
ther and say that you went farther and did mo:re than pull 
off this little girl's bloomers~ 
A. He hasn't said anything to me except for me to tell 
the truth. · 
Q. He has been talking to you about this case? 
A. No, sir. 
Q. Do you know whether Akers has offered ~ man named 
Walters some ~oney to testify for him! 
Defendant objects. 
Objection sustained. 
The Court : Gentlemen. you will disregard that statement. 
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case, did they Y 
A. No, sir. · 
Q. Were you engaged to little Mary Nicholson Y 
A. No, sir. 
Q. You all were friends? 
A. Yes, sir. 
Q. Never talked love to her at all~ 
A. No, sir. 
Q. Was that the first time you had ever taken her bloom-
ers off? . . . . _ . _. 
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A. Yes, sir. · 
Q. The first liberty you had taken with her Y 
A. And the only time. 
Q. Did she object to your taking· her bloomers off? 
A. Of course she did, in a way. 
Q. Did she use any force Y 
A. A little. 
By Mr. Penn: , 
Q. She didn't make any attempt to get out of the automo· 
bile after you took them off, did she Y 
A. Not to get out of the car, no, sir. 
Q. How long did she stay in the car after you took them 
off~ 
A. She stayed in the car and I took her back to the dormi-
tory. 
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vious to your going with her! 
.A. Everett Walters. 
(Witness stands aside.) 
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By Mr. Penn: 
E. L. MORRIS, 
.sworn for De£endant. 
DIRECT EXAMINATION. 
Q. Your name is Mr. E. L. Morris? 
A. Yes, sir. 
Q. Where is your home, 1\tir. Morris 7 
A. 926 Jamison avenue, Southeast, Roanoke, Virginia. 
Q. How long have you known Lewis Akers Y 
A. I have been knowing :Qim for about three or four years, 
personally, and before that I just knew of him. 
Q. Are you all p:retty good friends Y 
A. ·Yes, sir. 
Q. Is your friendship for him so great that it would lead 
you to make any false statements in this case ~ 
A. No, sir. 
Q. What do you do for a living? 
A. Work for theN. and W. 
Q. Do you know ::Mary Nicholson? 
A. Yes, sir. 
Q. Is 1\tia!Y Nicholson also a friend of yours? 
·~ 
·, 
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A. Well, I met her, that is·, I was introduced. to her, I just 
butted into her. 
Q. That is 'vhat I want you to tell about, when and where 
did Lewis Akers me~t J\.Iary Nicholson~ 
A. Lewis Akers and I were in Van's luncheonette. 
Q. Where is that? 
A. It is located near the silk mill in Roanoke. 
page 106 ~ We 'vere in there one night and there were a 
good many people in there, and there was a couple 
of Syrians, or some foreign boys, talking to her and another 
girl. 
Q. Do you know who the other girl 'vas ~ 
A. Miss Theo Russel she 'vas then, she is Mrs. Nicholson 
now, she married Mary's brother. 
Q. She has since married Mary's brother? 
. A. Yes, sir. They were in there talking to these two boys 
-foreign boys-and I said to Lewis Akers, I said ''Let's take 
them out riding", so we walked over and Lewis asked them 
to take a little air with him, and they agreed to do so, and so 
've took them out riding. 
Q. Tell what date that was. 
A. It was on or about February 10, 1929. 
Q. About February 10, 1929. Mr. lVIorris, how do you fix 
that date? 
A. vVell, the following week after that Miss Price, Lacy 
Price's sister-I forget her name right now-she was givin,g 
a birthday party at that time, it was on the 17th of the month, 
and she invited 1\{ary on Lacy's account, I suppose, and we 
were kidding 1viary a couple of nights after that about going 
to the party-his party, after she had a falling out with him. 
Q. She was up at Lacy Price's house then on the night of 
the 17th 7 
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was in vi ted. 
Q. And you think it was about a week before that time that 
you and he met her in this luncheonette~ 
.l\.. Yes, sir. . 
Q. In February? 
A. ·Yes, sir. 
Q. And that night where did you all go~ 
A. I don't know exactly every place we went, but one place 
we. went to the River Jack, it is called, out there on the Salem 
highway. 
Q. Is that close to Salem or close to Roanoke? 
A. Well, that is closer to Roanoke, it .is about half way 
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between Salem and Roanoke, I suppose, that is, from Ra-
leigh Court. 
Q. You go out the Raleigh Court road T 
A. ·Yes, sir. 
Q. Do you know where the Roanoke river bridge is there 
near Mr. McVitty's home? 
A. I know just about where it is. 
Q. I.s it comparatively near that~ 
.lt. It is closer to that than it is to Salem. 
Q. All right, how long were you all out that night Y 
A. We were out there possibly 11 :30, something like that. 
Q. Was there any petting and loving going on that night~ 
A. Oh, yes. 
Q. Can you tell the jury whether any sexual in-
page 108 ~ tercourse took place on that night or not 7 
A. No, sir, it did not, not to my knowing. 
Q. Just some ordinary-
A. Loving. 
Q. Caresses? 
A. Yes, sir. 
Q. Loving up and petting a little f 
A. Yes, sir. 
Q. Did Lewis and that girl act like they were engaged that 
night. 
Objection. 
Sustained. 
Q. How long before you all went with them again Y 
A. We were out every night with them for three weeks, 
to my knowing. I was with them. 
Q. How long was it after Lewis first met the girl before 
be had intercourse with her? 
A. I don't know; he never has so far as I know. 
Q. When you all would go out on these rides, would you 
all stay in t~e car, or would some of you get out of the car~ 
A. Well, most of the time we stayed in the car, only get-
ting out going in different places, you know. 
Q. What I had reference to-did you drive out in the coun-
try? 
A.. We drove all around Roanoke, every road leading into 
ltoanoke. . 
Q. How long did Lewis go with this girl then! 
page 109 ~ A. Well, I don't know exactly how long he went 
with her. I know he met her on February 10 and 
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he was going with her-I don't know-he was going with 
her three or four months that I know of, over around the silk 
mill there. Yon see I worked a:t Van Luncheonette at that 
time, extra. 
Q. Did you ever see this gir 1 and Lewis drinking together f 
A. Yes, sir. 
Q. What was the usual time when he :w:ould take her home 
to ·this girls' dormitory? . 1 
·A. He taken her home anywhere from eleven o'clock on up 
until one in the morning. 
Q. From eleven to one f 
. A. It was usually later than eleven. 
Q. How did they get in at ·one o'clock over there, do they 
have a matron~ 
A. They have a watchman and he comes around every hour, 
I think. You have to stand and wait until he comes around, 
that is, if they don't get in in time. 
CROSS EXAMINATION. 
By Mr. H. N. Dillard: 
Q. ·You say you are positive about this date of February 
lOT 
A. I beg your pardon f 
· Q. Did you hear what I said f 
A. No, sir. 
Q. I said you said you and this man, Akers, met 
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A. Yes, sir, we butted into them on that date. 
Q. You are positive of that date? 
A. Yes, sir. 
Q. What makes you positive of that date? 
A. Because the party happened a week later. 
Q. You said a while ago about a week later. 
A. ;yes, sir. 
Q. What date was the party~ 
A. On the 17th of February. 
Q. And you fix seve~ days-How do you know· the party 
was on the 17th day of February~ 
A. Because I know her birthday is on the 17th. 
Q. Might it not have been about two weeks? 
A. No, sir. 
Q. Do you know any way to fix the date that you all met 
these people except when that party was? 
A. Well, that· is a good-
Q. (Interrupting) Do you know any way of fixing the date 
... _., 
... ' -a•• •• t' 
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when you met this !'Iary Nicholson except by the date· of ·the 
party? 
A. Yes, sir, I do so. 
Q. What is itt 
A. I was going with a girl on the Rocky J\iiount ro~d and 
we fell out the first. of February, 1929, and 1 had-:a ·da'te with 
her up until four days before· we met Mary Nicholson. 
· Q. You can tell the exact dat~ this boy met 
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_ A. I said about the lOth. 
Q. It might have been January! 
A. No, it wasn't January. 
Q. \Vhere were you on the 9th day of February? 
A. On the 9th day of February Y · 
Q. Yes. 
A. ·I was in Van 's· Luncheonette :from Chri-stmas· up until 
the 9th of ·February. 
Q~ "\Vhere were you on that night of the· 9th of, February Y 
· A. I don't know. 
·· Q. How min you-t€11 me: where you -were on the 10th and .. 
can't tell me where ybu were on the ·9th Y -· 
A. I don't keep a record of where I go every nig~t. . 
Q~ \Vhere was Lewis Akers the night of the 9th Y 
A. I do not know where he 'vas. · 
Q. Do you know whether or not Mary Nicholson and Lewis 
Akers on the night before you and Lewis met them there, 
whether it was the lOth or the 9th, ·whenever it was, was .with 
that boy before that night? · 
A. I know that he hadn't me-t her before then. 
Q. How do you know it? 
A. I know that we were together when he met her? 
Q. How do·you know? : 
A. Because he said so. 
· ·Q. "'VYasn't. Lewjs_th~ ~an th~t. went up and asked the girls 
to go? · · · . • 
A. Yes, Lewis is the one •. 
page l12 } _ Q. ·you didn't ·do it, did you? Why didn't 
you do it? 
A. I doii't know why I didn't. 
Q. You don't know whether he knew those girls or not, do 
you? 
A. He said he didn't; I took his word for it. 
Q. You say that was the lOth of Fe-bruary, and Lewis went 
with her for three or four months Y · 
A. Yes, sir. 
Q. In Roanoke? 
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A. Yes, sir. 
Q. \Vas he going with her pretty regularly? 
A. Yes, sir. 
Q. You know he went with her three or four monthsY 
A. Yes, sir. 
Q. And met her the lOth of February? 
A. Yes, sir. 
Q. 1\lister-whatever your name is-What is your name T 
A. 1\forris. . 
Q. Didn't little Mary Nicholson leave that silk mill and 
come home on the 14th day of April following that time you 
met her? 
A. I do not lmow. 
Q. How do you lmow he went with her three or four months. 
· A. I was over there and saw them. 
Q. Didn't she quit that silk milk on the 14th of April? 
How could she have gone with him three or four months when 
she. quit the silk mill on the 14th Y 
page 11'3 ~ Mr. Penn: Don't argue with the witness. 
A .. (No response.) 
Q. Do you know when lVIary Nicholson quit that silk mill Y 
A. No, sir. 
Q. But you do know after the night you met those two 
girls with Akers, that he went with her three or four months Y 
A. Yes, sir. 
Q. You are positive of that? 
A. Yes, sir. 
Q. Absolutely positive Y 
A. Yes, sir. 
Q. It, rom February 10 to April 14 is three or four months Y 
A. Yes, sir. · 
Q. Well, that is about as right as you can get it right, I ex-
pect. Stand aside. 
Mr. Allman: We don't like the remarks that counsel makes 
to the witness. 
The Court : Don't make remarks of that sort, Mr. Dillard. 
~Ir. Dillard: I did not mean any discourtesy. 
Mr. Penn: You don't know any better. 
1\{r. Dillard: You big bluff, you know it ain't a word-I 
know Carleton Penn of old, he can't bluff me. I will tell 
him that in the court yard. 
The Court: Gentlemen, (addressing the jury) that is un-
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l)ecoming in both of them, to tell the truth, and I hope you 
wont pay any attention to it. 
(Witness stands aside.) 
page 114 ~ (Court and counsel retire from the court room 
to chambers.) 
Mr. Penn: r want to make this statement to the court aud 
get the court's ruling as to my rights before I proceed: One 
Everett R. Walters came to my offi~e and told me that he had 
been out with this girl for a· period of some four' or five 
months, and had had sexual intercourse 'vith her in automo-
biles, that he began going with her during the summer of 
1928 and continued going with her up until some time in 
December of 19·28, 'vhen he stopped going with her and Lacy 
Price began going with her. This testimony I deem to be 
relevant and of advantage to the defendant's case; and, con-
sequently I had Walters su·mmoned as a witness to appear 
here on the 8th of April. This summons was i~:;sued some- -
'vhere around the first of April. After the issuance of these 
summonses ~fary Nicholson came to Roanoke and there she 
had an interview not only 'vith this boy, Watlers, but also 
with Lacy Price. As a matter of fact, Price and vValters 
were tog·ether when they went to her home after she had tele-
phoned to two or three different places trying· to locate W al-
ters, and had him finally come to her home and had a talk with 
him. Walters on the follo,ving morning stated that he had 
been approached by her and she. stated that he had ''better 
not come over here to testify."· Thereafter, on the 8th we 
met here for the trial of the case and Walters was absent. 
The court issued a rule, and the rule not being served the case 
was continued until the 17th, when we came here again and 
Walters was still absent, when an attachment was 
page 115 }- issued for him and sent to Charlottesville, the 
case having been continued a second time. Later 
he was located in Roanoke, having returned to Roanoke from 
Charlottesville, and was placed under arrest. At the time 
he was found in Roanoke ~Ir. Allman happened to be in the 
city and was in my office, and when I found Walters was in 
town I asked Mr. Allman to go with me, and we went to the 
courthouse in R.oanoke and had a conversation with Walters, 
and in this conversation he reiterated that he had talked with 
~Iary Nicholson, but was afraid tha.t he himself would get 
into trouble by coming over here. I assured him if he would 
testify he would not get in trouble. At that time he volun-
. ; i... 
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tarily made this written· statement with no oope of reward 
or compulsion. This was written in -the presence of Mr.- W. 
E. Fitzpatrick, who is the. jailer, and he initialed each one of 
the sheets. In this statement Walters reiterated his ·previ-
ous statement about having intercourse with his girl previ-
·ous to Akers' having gone witli her, ·and he ·even made other 
statements which were, I think, of some advantage to the case 
of the defendant. On last night he telephoned me asking 
not to-come over here, and I told him he was summoned by 
tlte cou:rt. and had to appear·. -Today he tells me that he now 
Wishes to-he doe·s not repudiate the. -statement-he says he 
doesn't' want to tell it: Now, I think that I am entitle-d to 
put· this man on as an adverse witness; and if ·he makes a de-
nial of ~his previous statement to· s~ow. him this ·statement~ 
· Mr. Lee:· If your Honor please, I would not mind giving 
him latitude- :· 
The Court: If the witness proves. adverse and 
page :116 ~ fails to answer· your questions, I will give you all 
' · · the latitude that the ~court is entitled to allow an 
attorney in cross examining an adverse witness. 
: Mr. Penn:.We would like to file this paper, and except to 
the :ruling of the court. : : 
'rhe Court: All right, sir. · . 
• : ;t ; • ·. f • .. • ..-., ' •') I •: • •• 
.··And said mitten statement is in the words and figures fol-
lowing, and is filed herewith: · ·, 
State of Virginia 
City of Roanoke, To-:wit: 
· ·1~ Everett R. Wait~rs, do hereby state th~t soi:ne time du:r~ 
ing the summer of 1928 I niet Mary Nicholson· at Hill Crest 
Hall. wliich fs the· girl~' do-rmitory .of tlie Viscose Oqmpany at 
Roanoke, Va. That'thereafter in compariy"with.Raymond·Holt 
and _som~ _o'ther_gi:r;l I went for rides at night time with Mary 
Nicholson in ·a, car furnished and d)'iveit'by the said Raymo'n{l 
Holt. That after several -of these rides and within a month 
~rom the tin1;e I first met Mary Nicholson, s_he allow~d me· the 
privilege 'of sexual intercourse with 'her;. and:the~eafter T sa# 
and went out with her about every other night until cold 
weather, hut did not have sexual i;ntercourse with her on all 
of the rides. 
That 1\fary Nicholson allowed me to do this without me 
making her any promise of marriage. 
That some time which I believe was in the early part of 
December, 1928 as well as I can recollect the date, I stoppeu 
---- -- -----------------------------
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going with lYiary Nicholson and Lacey Price be-
page 117 t gan going with her. I think he went with her for 
about two months. After he stopped going with 
her LeWis Akers began to go with her. 
That this statem~nt was made by me to' Carleton Penn in 
his office prior to April 8th 1930. That I now am signing 
this statement which Carleton. Penn has written in my pres-
ence from information given him by me. That no money or 
promise of money or hope of reward has influenced me to sign 
this, nor has any threat been made to force me to sign it, ·but 
I sign it because it contains the true facts and I have been 
summoned as a witness to court. 
That I was on another ride with. Mary Nicholson and two 
, other persons during the first part of Apirl, but no improper 
acts took place on this oceasion. 
Given under my hand this 21st day of April 1930. 
(Signed) EVERETT WALTERS. 
Subscribed and sworn to before me this 21st day of April 
1930. 
(Signed) . EVERETT WALTERS. 
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By :&'Ir. Penn: 
RAYMOND HOLT, 
Sworn for Defendant. 
DIRECT EXAMINATION. 
Q. R.aymond, where do you live? 
A. Roanoke. 
Q. How old are you Y 
A. Nineteen. 
Q. Do you know Lewis Akers 7 
A. Yes, sir. 
Q. Do you know ~Iiss lvfary Nicholson 7 
A. ·Yes, sir. 
Q. How long have you known Lewis~ 
Notary Public. 
A. W eU, I have known him just by seeing him ever since the 
summer of 1928, but just by seeing him passing by I knew 
it was 1\ir. Akers. 
I 
\ 
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Q. Were you ever out in an automobile with Mary Nichol-
son? 
A. Yes, sir .. 
Q. On ho'v many of these rides have you been out with her? 
A:. Well, I don't know . exactly, I should say-. that would 
be kind of hard· to say, I didn't keep :3:ceount Qf. them. 
Q. What boy were you running with at the time Y 
A. Everett Walters. 
Q. You and he are still friends, are you? 
A. Yes·, sir. 
Q. All right now, when did Everett Walters, and where did 
he meet Mary Nicholson f 
A. He met Mary Nicholson at the dormitory. 
page 119 ~ Q. Can you fix about the time that was Y 
A. It was somewhere in the. summer of 1928, I 
believe, or it might have been 1927, I know if was warm 
'veather~ · · · · 
Q. How did you all go out when you went out? 
A. vVe went out in a Dodg·e roadster-an automobile. 
Q. vVho had the roadster, you or-
A~ I did. 
Q. ·You started going· out when it was warm weather; how 
long did those trips keep up f 
A. Well, I think they kept up until late in the summer, I 
don't think they went into cold weather. 
Q. That makes three-you and Everett Walters and Mary 
Nicholson; did someone else go along? 
A. No, sir, it was a Dodge roadster--Yes, Lela .·Williams 
W@L -
Q. Your girl was Lela Williams Y 
A. Yes. 
Q. And the four of you would go together? 
A. Yes, sir. 
Q. On these trips where would you go? 
A. Different places, we went out swimming, rode around, 
stopped places and got drinks-coca cola. . . · ~ , 
Q. Was it day time or night time 'vhen you-would goJ 
A. In the evening. 
Q. How late would you stay outf . 
A. Sometimes ten thirty-eleven thirty .. ; 
page 120 ~ Q. Did you ever take any trips up on Roanoke 
river? 
. A. I think we did, at Nature.'s Own.-~ . 
Q. By "Nature's Own''·you mean a place along the river 
there? 
A. Yes, sir. 
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Q. West of Salem 1 
A. Yes. 
Q. I want. Y~:U to te!~ those gentlemen of the jury when 
you all would get up there at Nature's Q~~~;n the nig~t time 
what would happen, whether you all stayed h:(th.e car,·to-
gether, just what happened.. · . . - - · -
A. Well, sometimes they would take a walk, sometimes :we 
'vould take a walk. 
Q. Sometimes they would take a walk and leave you all 
in the car, is that right? 
A. Yes, sir. 
Q. And sometimes you would take a walk and leave them in 
the car~ 
A. Yes, sir. 
Q. How long did it take to take a walk, usually Y 
A. I didn't time it, I don't know. 
(No ·cross examination._) 
. (vVitne.~s sta~ds aside.) 
By ~Ir. Penn: 
LELA WILLIAl\fS, 
Sworn for the defendant . 
• .._.- .. _:.. J.. :. 
DIRECT EXA1\1INATION. 
Q. vVhere do you live, 1\tfiss Williams? 
A. My home is in Covington now. 
Q. What do you do for a living? 
A. I work at the Rayon. .. .. . . . 
Q. By the ''·Rayon' t do you mean the silk mill in Coving-
ton? 
A. Yes. . 
Q. Before you worked at the. silk mill in Oovington where 
did you work? 
A. I worked over here at the silk mill. 
Q. At Roanoke, you mean, in the' silk mill L ,. 
A. Yes, sir. . .. 
Q. Yon worked in the Roanoke silk infll.before you worked 
at the silk mill in Covington! 
A. Yes, sir. 
Q. Ho'v long did you live .i.n Ro;tnok~? . ·; ,;· · 
A. About five years. My home u·sed ·to be in Roanoke. 
Q. l\Hss Williams, may I ask how old you are 7 
A. I will be eighteen the 21st of ~fay. 
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Q. Do you know Miss Mary Nicholson? 
A. Yes, I know her. 
Q. Did you and Miss 1'Iary Nicholson used to go around 
together right much 7 
A. Yes, sir. 
Q. At the time that you were going with Miss 
page 123 ~ Nicholson was she going with Lewis Akers~ 
A. No, sir. 
Q. Hadn't started going with Lewis yet? 
A. No, sir. 
Q. Who was she going withY . 
A. She was going with Lacy Price and Everett Walters. 
Q. Is Everett Walters here today~ · 
A. Yes, sir. 
Q. He is that tall boy with the blond hairY 
A. Yes. 
Q. Do you remember whether or not you and Mary Nich-
olson 'vere together on Thanksgiving Day of 19287 
A. Yes, sir. 
Q. N o"r, just tell those gentlemen-Where were you all, 
where did you first get together ~ 
A. We left Hill Crest Hall-
Q. You boarded at the hall too Y 
A. Yes, sir. 
Q. And you all went over to town together? 
A. Yes, sir. · 
Q. Now, just tell the jury what happened after you all got 
to town. 
A. Well, we went up town to a picture, and 've came out 
and ran into two boys and went to the Lindberg Hotel. 
Q. When you say you "ran into two boys", you knew them, 
·didn't you Y 
A. No, we didn't know them. 
page 123 ~ Q. Do you know the name of either one of those 
boys? 
A. No; the one she was with I know they called him Spider. 
Q. Now, this Spider took you all to his web, ·of course~ 
A. We went up in the Lindberg Hotel. 
Q. To whose roomY 
A. To his room. 
Q. .Spider's room 7 
A. Yes, sir. 
Q. What happened up thereY 
A. Well, they had some home brew-not home brew, but 
bottled in bond, and. we drank, and I -drank more than any of 
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the rest of them, and so l\fary she undressed and put on 
pajamas. 
Q. "\Vho undressed¥ 
A. l\fary. 
Q. Mary Nicholson? 
A. Yes, sir, 1\fary Nicholson. 
Q. Did slie take off all her c.lothes? 
A. I don't know if she took off all her clothes or not, but 
she took them off and put on pajamas. 
Q. Where did she get the pajamas~ 
A. 1'hey belonged to one of the boys. 
Q. Where were you in the meanwhile 1 
A. I was in the room. 
Q. What did she do after she put on those pajamas? 
A. Well, they got on the bed-they got in the 
page 124 ~ bed-I don't know. 
Q. She and this .Spider w.ent to bed? 
A. Yes, and the boy I was with he left. 
Q. Were you ever out with ~Iary Nicholson at any time 
on any automobile rides¥ 
A. Yes, sir, I have been out with her. 
Q. Who was with her on those rides ? 
A. Everett vV alters, and I could name over lots of boys. 
Q. That were with her? 
A. Yes. 
Q. Well, let the chips fly; who else was with herf 
A. Everett Walters and Lacy Price and a boy named Gillie, 
I don't know what his name was. 
Q. Was he a revenue officer? 
A. Yes, sir. 
Q. ~Ir. Gilbert, 'vas it? 
A. Yes, sir; and several ones, I can't recall the names. 
Q. When you all went on these rides where would you go, 
~Iiss Williams Y 
. A. We would just ride around, I don't know any certain 
place we would go. 
Q. 'V ould you ever go to a certain place and stop a while 
and talk? 
A. No. 
Q. Do you kno'v where N·ature 's Own is· up on Roano.kc 
river? 
A. I don't believe I do. 
Q. Did you ever drive to Salem any time and 
page 125 ~ go up on the river? 
A. I don't know. 
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Q. Did she ever get out when she was with Everett Wal-
ters? 
A. I don't kno,v. 
Q. If you know it tell it. and if you don't know it just say 
so. . 
A. I don't know that she did, but we used to go out to Al-
bert Irigram 's home and George Boone's, that· is the only 
place we ever did go. 
Q. vVho went 'vith her out there? 
A. Albert Ing-ram. 
Q. vVhen you all would get out there where would Albert 
Ingram take the girls? 
A. Get out and go upstairs. 
Q. Did you ever know of J\.Iary Nicholsop. going out with 
J. 0. Shively~ 
A. Yes, sir, I have known her having dates with him. 
Q. Tell that jury if 1\fary Nicholson ever told you any-
body was the first person to have sexual intercourse with her. 
~Ir. Lee: 'Ve object; there is no fou~dation laid for that. 
The Court: I sustain the objection. · 
Defendant excepts. 
1\fr. Penn: Counsel for defendant here make avowal that 
the above question 'vhich has been objected to was asked, 
and that the expected answer of this 'vitness 
page -126 }- would have been that Mary Nicholson, the prose-
cutrix herself, had stated to the witness that the 
prosecutrix had been guilty of sexual intercourse with J. 0. 
Shively, that he had been the first man who had this sexual 
intercourse with her, and that on other occasions the girl 
had gone on night rides 'vith Shively and come back with 
money. 
Q. Did you ever know of Mary Nicholson taking any night 
rides with J. 0. Shively? 
A. Yes, sir. 
Q. Miss vVilliams, did you ever know of-I believe I asked 
you if J\fary Nicholson went out automobile riding at night 
'vit.h J. 0. Shively. 
A. Yes, sir. 
Q. Upon her return from any of those rides did she ever 
exhibit to you money? 
A. Yes, sir, she would have money when she would come in. 
Q. Did you ever see any of the money? 
A. Yes, sir, I have seen it. 
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Q. "\Vhat is the amount of the money you saw7 
A. Ten dollars. 
Q. Did she tell you who had given her that money, if any-
body7 
A. No, she didn't say~ . 
Q. ~1iss Williams, did you ever see that ring before g (Ex-
hibits ring to witness.) 
A. Yes, sir. 
Q. Did you ever wear that ring! 
page 127 } A. Yes, sir, I 'vore it. 
Q. About ho'v many other girls ever wore that 
ring?. 
A. ~Iary Ward is one. 
Q. Who else is one? 
A. Arie IGng-it belongs to Arie IGng. 
Q. Do you know any others that have worn itt 
A. I don't recall. 
Q. But you lmow: that many have worn that ring? 
A. Yes, sir. 
CROSS EXA1\IINATION. 
By 1\IIr. Lee: 
Q. ~fiss vVilliams, you say you work in Covington now ~ 
A. Yes, sir. 
Q. Did ·you go with Raymond Holt 7 
A. I have been with him. 
Q. You went with Raymond Holt, that is right, isn't it Y 
A. Yes, sir. . 
Q. N o,v, Miss Williams, this Thanksgiving morning, what 
time did you all leave the Hill Crest dormitory Y 
A. It was about four o'clock. 
Q. Four o'clock in the afternoon? 
A. Yes, sir. 
Q. Where did you all go from there Y 
A. From town~ 
Q. From the dormitory. 
A. vVe went to town. 
Q. What time did you get back from town 7 
page 12~ } A. It was about one-thirty. 
Q. Did both of you come back together Y 
A. Yes, sir. 
Q. Who brought you back? 
A. This boy that was with Mazy. 
Q. Spider? 
A. Yes, sir. 
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Q. Where was your boy friend Y 
A. He left. 
Q. Where did 'you go after your boy friend left you~ 
A. I staved in the room. 
Q. What time did you all get out of that showY 
A. It was about seven o'clock. 
Q. When you got out of the sho'v didn't you all go on back 
to the dormitory then¥ 
A. No. 
Q. You are certain of that f 
A. We "\Vent down the street. 
Q. What did you do down the street? 
A. We didn't do anything, these two boys ran into us. 
Q. Did you pick the two boys up Y 
A. Nobody didn ''t pick them up, they ran into us. 
Q: That was on Thanksgiving afternoon. :You had been 
going with Raymond Holt, hadn't you~ 
A. I had been with Raymond, yes, sir. 
Q. And other boys over there, you had several beaus, didn't 
you? 
A. Yes, sir, I went with several boys in Roa-
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. Q. Girls 'vith your looks have a good many 
boy friends, don't they-beaus-and have dates 'vith them, 
that is right, isn't it Y 
A. What did you say 7 
Q. You had a right many boy friends to have ·dates with 
you and take you around to shows, didn't you y 
A. Yes, sir. 
Q. And J\.Iary did also, didn't she? 
A. Yes. 
Q. If you all had these boy friends why was it necessary 
for you to pick up two utter strange men Y 
A. We wasn't with any of them . 
. Q. If you wanted to be ~with somebody you could have been 
with some boys you knew, couldn't you? 
A. We was walking do'vn the street and they asked could 
they walk down the street with us. 
Q. That is all they did, just walked doWn the street with 
you? , 
A. -No, they went to the hotel. 
Q. What did you do when you got to the hotel f 
A. They asked if we wanted a drink. 
Q. What did you say? 
A. Of course I said yes, or I wouldn't have went. 
Q. Did you stop and register and get a room or anything f 
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A. No. 
Q. You just walked right on up into a room¥ 
A. ~ehe boy had his room there. 
Q. What was that boy's name? 
page 130 ~ A.. They called him Spider, I don't know what 
his name was. 
Q. ·\Vhat was his last name¥ 
.A.. I don't kno,v. 
Q. \Vhat was the boy's name that was with you~ 
A. I don't remember. 
Q. Did you ever know it f 
A. Yes, they told us his name but I have forgotten. 
Q. They said they had some good bottled in bond liquor, 
didn't they? . 
A. Yes, sir. 
Q. And you took several drinks of it, didn't you 1 . 
A. Yes, sir. 
Q. You took enough mighty near to get you under the 
weather, didn't you¥ 
A. \V ell, I didn't get high at alL 
Q. You didn't feel any pain either, did you~ 
A. No, I didn't feel any pain. 
Q. No'"~, what happened to your boy friend 1 
A. \V ell, he left. 
Q. Why did he leave? 
A. Well, he said because I wouldn't get in the bed with 
him. 
Q. He le_ft because you wouldn't get in the bed with him. 
I-I ow many beds were in that r-oom~ 
A. There wasn't but one. 
Q. Did he want you to get in the bed with the other two 1 
A. He certainly did. · 
Q. And you objected to that, didh 't you~ 
page 131 ~ A. Yes, and I wouldn't do it. 
Q. But still you stayed in there all the time 
that l\Iary and the other boy were in there. You said they 
were jn the bed, didn't you? 
A. Yes,. sir, I was :right there in the room. 
Q. Where was that modesty of yours that you could stay 
there with the others in bed, that you didn't leave there? 
A. \Veil, I didn't have anyone to go home with me. 
Q. You could have gone downstairs and waited, or gone 
out and run across some boys or girls you knew, very easily, 
couldn't you f 
.J.\. I guess I could have. 
Q. You preferred to stay there, didn't you Y 
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A. Yes, I stayed right there. 
Q. Didn't any act take place between those two while they 
were in bed together, did there? 
l\.. Yes, it did. 
Q. Right in your presence? 
A. Yes. 
Q. You mean to say that this Spider, or whatever his name 
IS,-
llfr. Allman: Jones; she stated his name. 
l\tir. Lee: I know what I am doing, gentlemen. You don't 
have to testify. 
The Court : She said she didn't remember his name, and 
didn't know the name of the one she was 'vith. 
Q. Who got in the bed first? · 
page 132 ~ A. I don't remember who got in the bed first. 
Q. Did he ask 1\tfary to get in the bed~ 
A. I guess probably he asked her. , 
Q. You mean to say that 1\Iary Nicholson in your pres-
once and in the presence :of the boy with you and the boy 
with her took off her clothes and got in the bed? 
A. Yes. sir. 
Q. And had sexual intercourse rig·ht there in your presence? 
A. Yes, sir, I was sitting right on the bed then. 
Q. Did you get in that bed? 
A. No, I didn't get in it. 
Q. Now, you knew when you "Tere going there that you 
were putting yourself in a bad position~ didn't you? 
A. I didn't know anything about it. I had never been in 
a hotel before. 
Q. And go with strange men into a hotel room to carouse? 
A. I \Vasn 't with anybody in the room. 
Q. vVhat hotel was that? 
A. It was the Lindberg. 
Q. Where is that Lindberg Hotel~ 
A. It is on Jefferson street. 
Q. "'\\Thereabouts on Jefferson street~ 
A. I don't know whereabouts it is .. 
Q. Is that up in Covington? 
A. No, it is not in Covington. 
Q. Whereabouts is it? 
A. It is in Roanoke. 
page 133 ~ Q. Well, what place is it near over there Y 
A. I don't know what place it is near, but I can 
show ~;.ou where it is at. 
Q. You are not in the habit of going and sitting on beds 
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where unmarried couples are in bed in that act, are you~ 
A. No, indeed. 
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Q. Why did you put up with it, did you take any steps to 
prevent it or anything' 
.l\.. No, but I didn't have anybody to go home with me. 
Q. And the boy that was with you wouldn't take you home? 
A. I didn't ask him to because he went out of the room. 
Q. He went out of the room T 
A. Yes, sir. 
Q. And still you stayed on and watched this otherY 
A. Yes. 
Q. N'ow, let's see, you are a good friend of Lewis Akers 
here, aren't you ~ 
A. Yes, Le¥ris and I are good friends. 
Q. Who first came to you and asked you about this mat-
ter that you have testified to? 
A. '\V ell, I was talking to Lewis about it. 
Q. You were talking· to Lewis about things of that kind 
and telling him that you were in the room at the hotel with 
two strange men and J\fary, arid that you watched the girl 
undress right in front of you and get in bed, and sat on the · 
bed while that act was taking place; you told Lewis that 
yourselff 
A. I told several. 
page 134 ~ Q. '\Vhen did you tell Lewis that 7 
A. I told him-it was a long time ago. 
Q. You told Le·wis that before this announcement came 
out here-before Lewis was going with her, didn't you? 
A. I told him before anything about the trial. 
Q. Did you tell Lewis that before he began going with 
1\-Iary ~ . 
A. No, I didn't tell him before he began going with Niary. 
Q. Ho'v long had he been going with Mary when you told 
him that~ 
A. I don't know. 
Q. About how long, about when was the first time you 
told him that¥ · 
A. \V ell. I don't remember when I told him. 
Q. You have got some idea, haven't you! 
A. It has been so long off I can't remember. 
Q. You can remember back a couple of years, can't you Y 
A. Certain things. 
Q. You can remember having such a conversation with a 
young man about such a subject as that, it would make an im-
pression on you so y6u would remember when you talked 
about such deeds as that, wouldn't it~ 
, 
,-------~-- ~~~--~------- -- ------ . -
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A. I don't remember when I told him, but I told him right 
after he began going with ~iaty. 
Q. Now, when was that~ 
A. It :was in February. 
Q. But he had been going with Mary some time 
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A. No, he began going with ~Iary in February. 
Q. \Vho told you that? 
A. Well, I was there the first night that he had a date 
with her. 
Q. '·Vere you with the girl that married ~Iary's brother, 
were you with them that night? 
A. I was with Ocie Turman amd Buren Skinnell and George 
somebody. 
Q. 'Vas that on a Sunday night~ 
A. No, it 'vasn 't on a Sunday night. 
Q. vVhere were you all? 
A. vVe went out to River Jack, and they came out of the 
River Jack and 've were there too. 
Q. The Hiver Jack is a nice, respectable place, open to the 
public. a dance hall and restaurant and filling station, isn't it 1 
A. Yes, sir. 
Q. There is nothing 'vrong about that. "Now, did you 
ever see a ring like that before? (.Shows ring to witness.) 
A. Yes, sir. 
Q. Have you seen more than one like it? 
A. No, I haven't. 
Q. Well, a ring tl1at looked like that would be like that, 
and you couldn't tell it apart, could you? 
A. I never saw one like it before. 
Q. If you saw. one like it and this one wasn't 
page 136 r there you wouldp 't know whether it was this one -
or another one, would you~ 
· A. I don't know. 
Q. This has got no private identification marks on it, has 
it? 
A. No, but I can tell by·looking at it. 
Q. A ring exactly like that one would look exactly like that, 
if they were not together you could not tell them apart, 
could you? 
A. I don't know. 
Q. There is nothing so very peculiar about that ring· that 
you could pick it out from fifteen or twenty others exactly 
like it, is there 7 
A. No. 
Q. When did you say you had this ring? 
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A. "\Yell, I don't remember the time I had it, but I wore 
it a long· time. 
Q. What did you give it up for~ 
A. I gave it back to the girl. 
Q. A girl g·ave you this ring~ 
A. I had been wearing it, it belonged to Arey King. 
Q. This belongs to a girl; what is a girl doing giving you a 
ringf 
A. I was wearing it. 
Q. Is it customary that young ladies give each other rings 
over there? 
A. No. 
Q. How did Akers get hold of this ring 1 
page 137 } A. He went with Arey IG.ng. 
(~. Oh, that was another one of his girls, he 
went with A.rey and Arey passed it on to Akers, didn't she 1 
A. I reckon she let Lewis wear it. · 
Q. And then Lewis passed it on to l\1ary, that is right, isn't 
it? 
A. I reckon so. 
Q. Now, there is nothing out of the ordinary in this day 
and time for young boys and girls to go out riding at night, 
is there~ 
A. "\Vhat did you say? 
1\fr. Allman: "\Ve admit there is nothing unusual about that. 
Q. There is nothing unusual about young boys and girls 
riding around together at night, is there~ 
A. No. 
Q. It is clone everywhere now, isn't it V 
A. It sure is. 
Q. Now, did Akers ever go anywhere with you 1 
A. Yes, sir, I have been in his company. 
Q. Did you all ever do a little courting¥ 
A. No. 
Q. Haven't you been going with him since this thing hap-
pened, since this trial began ~ 
A. No, I haven't had a elate with him. 
Q. Weren't you traveling in an Essex car the last time yo11 
came over here to the trial! 
A. "\Vhat kind of carY 
page 138 } Q. Essex coach or sedan. . 
A. I don't know what kind of car we was in. 
Q. You were in the same car with him,· weren't you Y 
A. Yes, sir. 
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Q. When you all left here you went by the Ferrum road, 
diun 't · you, you didn't go straight home, you went by the 
]
1errum road, didn't you f 
A. The last time 1 
Q. The last time or the time before, either one, you and 
E-verett and several of the defense witnesses took a ride up 
ihe :b,errum road, didn't you~ 
A. Yes, sir. 
Q. Yon all \vent up there and went to a certain house and 
had some home brew and bad a good little party together, 
didn't you? 
:i\1r. Allman: vVe admit they are friends. 
1\Ir. Lee: That is true, isn't it~ 
A. Yes, Lewis and I are good friends. 
Q. \Vhat did you all go up that Ferrum road for that dayV 
A. We just drove up the road. 
Q. Got a little home brew or ardent spirits, didn't you, 
and all drank together. 
'Thfr. Allman: We desire to get an objection in the record 
to this as having no bearing on the case; this being after the 
indictment and twelve months after the alleged crime. 
The Court: It is admissible to sho'v relations between 
the defendant and the witness. 
page 139 ~ Q. I am right in that, am I not, you all went up 
there, didn't you~ 
· A. Sure, we went up there some place. 
Q. And got some home brew, wasn't it? 
A. Got some home brew. 
Q. And you all took a drink~ 
A. I didn't take any. 
Q. You didn't take any that day? 
A. No, indeed. 
Q. Yon went along with them? 
A. Yes, sir. 
Q. Several of these ones that are here to testify for Akers 
were in that party, 'vere they not? 
l\1:r. Allman: We object to that testimony as having no bear-
ing on the case. ' 
A. (No response.) 
Q. "\Vas l\1r. Holt in the crowd? 
A .. No, sir. 
"'-· 
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Q. Was Lacy Price there 1 
A. No, sir. 
Q. vVho ,vas along~ You know. 
A. I don't know who all was there, I don't remember. 
Q. They were all defense 'vitnesses, weren't they? 
A. 1\:fost all of them. . 
Q. Was that the first time you came over here in April, 
or the second time in April that you all went up there Y 
A. It was the second time I 'vas over here. 
page 140 ~ Q. That is just about hvo weeks ago. That was 
about the 17th of April, wasn't itY 
A. I don't know what date it was. 
Q. It was just a·bout two 'veeks ago, wasn't it Y 
A. No, sir, it was longer than two weeks. 
Q. Three weeksY 
A. I don't know how long it was. 
Q. It wasn't over three 'veeks, was it~ 
A. Well, I don't Irnow. 
Q. Can't you remember who was in that car in that length 
of time~ 
A. Yes, I know most eYerybody that was in it. 
Q. Now, who was it 1 That is what I "rant to know. 
A. There wasn't but one boy in it. 
Q. Who was that boy? 
A. That was Lewis. 
Q. How many girls were along? 
A. I don't remember. . 
Q. Name all of them that you can remember; Nellie Adams 
along? 
A. No. 
Q. Was 1\fargaret Parrott there 1 
A. No. 
Q. \Vas your sister there' 
A. No. 
Q. Well, what girls were there, just you and 
page 141 ~ Lewis 1 
A. No, several more girls. 
Q. Well, please name them. . 
A. Blanche Crock, 1'Iary Ward and her sister. 
Q. And who else? 
A. I had forgotten, there was two boys. 
Q. Who were they now~ 
A. The other boy was l\fax Barley. 
Q. vVho else? 
A. That was all. ..) 
~-------- --
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Q. Lewis wasn't so much of a sheik, he didn't take all of 
you up there by himself~ 
1\<fr. Allman: Your Ilonor, ·we object to that remark. 
The Court: Just exclude that last remark, gentlemen. 
· Q. N o,v, what color pajamas were they ~fary put on 1 
A. They were white. 
Q. Solid white7 
A. No, I ·don't kno'v if they were solid white· or not, but 
I remember they were white. -
Q. You don't know whether they were black and white, 
red and white or blue and white~ 
A. No, I don't. 
Q. Where did she g-et them from 1 
A. She got them out of the suit case. 
Q. Who got them out of the suit case T 
A. This-boy. 
Q. "\Vhat was the boy getting pajamas out of the suit case 
for~ · 
A. They were in the suit case. 
page 142 ~ Objected to as improper. 
Overruled. 
Exception. 
Q. Now, ·why did he get the pajamas out of the grip~ 
A. For her to put on. 
Q. Did anybody get any for you~ 
A. No. 
Q. Did he have any pajamas Y 
A. I guess he had more. 
Q. Did he put his on? 
A. No, sir. 
Q. Did he get in bed with his clothes on Y 
A. I guess he did. 
Q. The boy that got in bed ·with ~{ary got in bed 'vith his 
clothes on, that is right, is it? 
A. It sure is. 
Q. Did you protest and beg Mary not to do that 'vay Y 
A. No, I didn't. 
Q. Did you tell her she was doing wrong and not to do it~ 
A. No. 
Q. Did they take that bottle of liquor to bed_ with them too? 
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.A.. I didn't pay any attention to it. 
Q. You had had all you wanted and didn't pay any atten-
tion to it¥ · 
A. No, I didn't. 
Q. How many drinks did you have t 
A. I didn't count them. 
page 143 ~ Q. You are pretty good at arithmetic too, aren't 
you! 
.A.. I sure am. 
Q. But you didn't keep count of the number you took, did 
you¥· 
A. No, I didn't count them. 
Q. You stated a while ago you were not feeling any .pain; 
didn't you, after those drinks 1 
A. I didn't feel it-I guess I did drink enough to feel it, 
but I didn't pass out. 
Q. You could feel it? 
A. I could feel it a little bit. 
Q. Did it make you a. little drowsy 7 
A. I don't know as it did. 
Q. Could you walk good? 
A. I could. 
Q. Could you talk 1 
A. I sure could. 
Q. You didn't lie down and go to sleep any? 
A. No, I just laid on the bed and they thought I was high 
and they put a towel on my face. 
Q. You were lying in the bed now, and they put a towel 
on your face ~ 
A. I sat on the bed. 
Q. A while a.go I understood you to say you were sitting 
on the bed. 
A. I sat down on it and I laid down on it too. 
Q. You laid down on it and they put a towel 
page 144 ~ over your face? 
A. Yes, they put a towel over my face. 
Q. Then you were in the bed also with the boy? 
A. No, I wasn't in the bed. 
Q. Anything over you but the towel? 
A. That is all. 
Q. How did you happen to leave there? 
A. Well, it was about one-thirty and we had to go home. 
Q. Did you lay there with the towel over your face from 
seven o'clock until one-thirtyY 
A. No, not from seven. 
Q. What time did that towel get over your face~ 
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. 
A. I don't know exactly what time it was, but it was after 
this boy I was 'vith left the room. 
Q. '1.1hat "1"as right early in the evening·, wasn't it, when he 
left7 
A. I don't know wl1at time it 'vas. 
Q. And you laid down there pretty soon after the boy 
went aw·ay, didn't you, after your boy friend got disgusted 
with you and left? 
A. I reckon I did. 
Q. 'J~hat was around eight o'clock, wasn't it, or what time? 
A. No~ it wasn't around eight o'clock. 
Q. vV ell, around what time 1 
A. I don't know what time it was. 
Q. Well, you can approximate it. 
·A. I couldn't tell you about what time. 
Q. You hadn't had enough drinks so you 
page 145 ~ couldn't tell what time it was, had you 1 
. A. No, but I didn't pay any attention to it. 
Q. \Vere you in a hurry to get away from there after you 
l1ad had a few drinks and the others had got in bed 
A. No, I was going to let them stay as long as they wanted 
to stay. 
Q. Did you go to sleep any before you left~ 
A. No, sir, I dicln 't go to sleep. 
Q. You laid there motionless with a towel over your face 
then until you left, is that correct 1 
A. I clidn 't have the towel over my face all the time. 
Q. \Vho took the towel off of your face 1 
A. \Vell, I don't know, but anyway they kept a wet towel 
on my face; they thought I was high. 
Q. Thc.y were trying to bring you back, weren't they~ 
A. Yes. 
Q. Had you pretended like you had passed out 1 
A. I was laying there ; I g·uess they thought I had passed 
out. 
Q. Were you trying to leave the impression on them that 
you had passed out? 
.L~. No, I wasn't thinking anything about it. 
Q. Did yon hear them say you had· passed out~ 
A. Yes. I heard them sav that. 
Q. And you didn't tell them you were not passed out, did 
you? 
A. No, I didn't. 
page 146 ~ Q. You just laid on there. Did you ever get 
in that bed that night before yon left there? 
A. No, I never did. 
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Q. You went on hack home with liary1 
A. I went back home with 1\fary at one-thirty. 
Q. How did you get home at that time of night? 
A. Spieler took us home. 
Q. \Yhat kind of carl 
A. It was a sedan car. 
Q. vVha t kind of sedan? 
A. I don't know. 
Q. Did you ever sec Spider since then f 
A. Yes, I saw him after that; he stayed in town a few days. 
Q. Did you ever see the other fellow? 
A. No, I did not. 
Q. Did you ever g·o back up to the Hotel Lindberg to that 
room with Spider~ 
A. No. 
Q. Did you go out with Spider any~ 
A. No, I didn't have any dates with Spider. 
Q. vVhat kind of looking boy was that )~OU were with 1 
A. The one I was¥ 
Q. Yes. 
A. Oh, I don't know what he looked like. 
Q. \Vas he tall and slim, blond or brunette, or what; just 
describe him. 
A. Well, he was low and had black hair. 
page 147 ~ Q. How was he dressed~ 
1.\.. I don't remember wl1a.t kind of suit he had 
on. 
Q. Did he have on a suit? 
A. He sure did. 
'rhe Court: Gentlemen, I think you are going a little far. 
1\-fr. Lee: I am just testing her veracity here a. little. 
':rhe Court: I have no objection to your trying to get at the 
truth, but she says she doesn't know. 
Q. Is that boy sitting there with glasses on the one? (In-
dira tin g.) 
A. No. 
By- J\fr. Allman : 
. Q. vV ere those pajamas white when J\fary got through? 
A. Yes, I guess they were. _ 
Q. Still white. They thought you had passed out and 
put a towel over your face? 
A. Yes, sir. 
(Witness stands aside.) 
,-----
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page 148 } NELLIE ADAMS; 
Sworn for Defendant . 
. DIRECT EXAMINATION. 
By Mr. Penn: 
Q. How old are you? 
A. Twenty. 
Q. Where is your home T 
A. In Roanoke. 
Q.. Can you tell us what place 1 
A. On Dale avenue, Southeast. 
Q. Are you employed any\vhere at the present time, Miss 
Adams? 
A. No. 
Q. Were you formerly employed by Kress's five· and ten 
cent store? 
A. No, at Woohvorth's. 
Q. W oohvorth 's five and ten cent store? 
A. Yes.· 
Q. Do you know :M~attie Vi ard and ~Ia.ry Ward Y 
A. Yes, sir. 
Q. At the time you were working at Woolworth's five and 
.ten cent store, did eith~r of the Ward girls work there Y 
A. Mary worked there with ;me. 
Q. Is Mary over here today Y 
A. Yes. 
Q. Are you acquainted, or were you at that time acquainted 
· with Miss ~Iary Nicholson Y 
page 149 ~ A. No, I am not acquainted with her now, I 
ha:ve just seen her. 
Q.. Yon did not know her then Y 
A. I didn't know her. 
Q. Were you acquainted with Lewis Akers at that timeY 
A. No. 
Q. Had you ever heard Lewis's name mentioned by any-
body? 
A. Yes. 
Q. Who had you heard it mentioned .byT 
A. By Mary Ward. 
Q. Now, did Miss ~ia.ry Nicholson come into the store at 
any time while you were working there? 
A. Yes, she came into the store and I waited on her. 
Q. I wish you would tell the court what, if any, statement. 
Miss Mary Nicholson made that day pertaining to and con-
cerning Lewis Akers. 
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A. She came in and I waited on her for something, I don't 
know what it was, and she asked me 'vas this gir11'Iary Ward 
and I said yes, and she said to this other girl that she was 
with "That is the ·girl that goes with Lewis Akers", and she 
said to this other girl then ''I will get Lewis one way or the 
other". 
Q. Now then, after she had made that statement did you 
ask the Ward girl who she wast 
A. I asked 1\fary who she was, and she said .it was ~fary 
Nicholson. 
Q. As you look at that young lady now (indicating the 
prosecutrix) is that the same girl¥ 
page 150 ~ A. Yes, I think so. 
Q. Can you fix th~ time that Lewis Akers was 
going with Mary Ward? 
A. No, sir, I cannot. 
Q. About when was this conversation in Woolworth's Y 
A. Some time after Easter, I suppose. 
Q. What year Y 
A. Last year. 
Q. That would be Easter, 1929 t 
A. Easter, 1929. 
GROSS EXA!JIINATION. 
By ~Ir. H. D. Dillard: 
Q. You say this 'vas some time after Easter Y 
A. Yes, sir. 
Q. How long after Easter Y 
A. I don't recall when it was, I know it was some time---r 
Q. Was it ten days-two weeks Y 
A. I ha~e no idea., I couldn't say because I don't know. 
Q. Can yo·u recall on what date Easter came last yeart 
A. No, I can't. 
Q. It was the last part of April, wasn't itt 
A. Some time along ther~, I don't know the date. 
Q. It was after Easter Y 
A. Yes, sir. 
Q. And Easter came very late last year, didn't itt 
A. Yes. 
page 151 ~ Q. Along towards the last of April Y 
A. Yes. 
Q. And you wouldn't say whether it was a week or ten 
days afterwards Y 
A. No, I wouldn't say because I don't know. 
Q. All the information you are able to give us is that you 
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did not lmow Lewis very well, and dicl11<;>t know Mary Nichol-
son at all, and you did know ~Iary Ward Y 
.A. Yes~ sir. 
, Q. And .she made the remark to you asking if that was 
1\fary vVard over there 1 
A. Y ~s, sir. . 
Q. And she made the remark to yo~ that- . . 
. A. ~ o, she didn't make it to me, she made it to the girl 
she was witli. . 
Q. W4at kind of looking girl was it she was with? 
A. I don't remember. 
Q. She wal1{ed in the store, you were waiting on her, and 
she incidentally remarked-
A. She asked if that "ras 1\Iary ''rard, and she said "That 
is the girl that goes with Lewis Akers~'., . _. 
Q. -~nd she turned to the girl and said ''I will get Le,vis 
one way or the other''. _ 
A. Yes ; she didn't say that to me. _ . _ 
Q. You did not know 1\fary Nicholson, and hadn't seen her 
beforef 
A. No, sir. 
page 152 ~ Q. You didn't know Lewis~ 
A. No, ~ir. 
Q. When did you meet Lewis 1 
A. I met Lewis about a month ago. 
Q. I-Io'v did he happen to run across you to get this valu-
able information Y 
A. What information? . . . 
.. Q. That yqu hav~ given here, that she ~as going to get 
him; how did he happen to run acrqss you? 
A.. I told Mary. . _ 
Q .. Told 1\{ary who? 
A. Told 1'Iary Ward. 
Q. "TJ1at has :1f~ry got to do 'vith Lewis? 
A. I don't . know. · . 
Q. How did yot1 happen to ten lVIary? : _ _ _ · 
A. I told Mary what she said when I asked her who she 
was. 
Q. You hadn't seen her since, had you Y 
A. Seen who¥ 
Q. Mary Nieholson~ 
A. No, I h~dn't seen her. . . . 
Q. I-Iow did that happen to be in your inind before you told 
Mary Ward-: : , . - ; -, , . . · . 
A. I knew that Mary Ward went with Le,vis Akers. 
--------, 
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Q. And then you told her that some girl that you did not 
know 'vas in the store? 
A. Yes; but .before Mary Nicholson went out I asked Mary 
who she was, and she said she was 1v[ary Nichol-
page 153 ~ son! 
Q. Then Lewis came to see you about coming 
here to testify, did he' 
A. Yes, sir. 
Q. And you told him you would come here and tell that Y 
A. Yes, sir. 
Q. That is all she said, is it, ''I am going to .get Lewis 
some way''~ 
A. Yes, sir. 
Q. And that was some time after Easter of last year? 
A. Yes, sir. 
Q. What kind of looking girl was it with her1 
A. I don't remember. 
Q. Why is it you remember 1\{ary and do not remember the 
other girl? 
A. I remember her ·because of wha.t she said about Lewis, 
and I couldn '.t say. what kind of looking girl she 'y-as with. 
Q. She created the impression on you that she was very 
much in love with Lewis? 
A. Yes, that is what I thought. 
(Witness stands aside.) 
page 154} 
Bv ~1r. Penn: 
.. MARY WARD, 
Sworn for Defendant. 
DIRECT EXAi\iiNATION. 
., Q~ I belieye you are 1\Hss Mary Ward t 
A. Yes, sir. . . 
Q. Miss Ward, how old are you Y 
A. Nineteen. . . 
I : 
t • • 
Q( Not me~ning to embarrass you, but to be perfectly 
frank, I believe you are-the sweetheart of-
A. (Interrupting.) Yes, sir. , . 
Q. Did yqu used to work at the five and ten cent store? 
A. Y e~, ·sir. . 
Q. What five and ten .cent store was, itt 
. A. Up ·on J e~erson stree~, F. W .. W ~olwort~ ~s. . . 
Q. Is that the same time that Nellie Adams worked there? 
A. Yes, sir. 
Q. I wish you would just tell those gentlemen there-speak 
.--- -~­
' 
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so they can hear you-tell them whether or not you ever saw 
~Iiss ~Iary Nicholson in the store up there at \Voolworth's. 
A. Yes, sir; she came in the store one Saturday afternoon 
and asked who I was, and I knew her by recognizing her by 
seeing her with Lacy ~.rice; I had seen her with Lacy. 
Q. Did you hear what she asked about you' . 
A. No, I just heard her ask who I w~s; I was busy and 
didn't have time to hear what else she said; 
·Q. You clidn 't hear the balance of itT 
page 155 ~ A. No, I didn't hear the balance of it. 
Q. That lady sitting .back there with the baby 
(indicating prosecutrix), do you recognize her as being the 
one? 
A. Yes, sir. 
Q. When did you and Lewis first begin going together? 
A. vVell, I have been lmowing Lewis about four years, and 
I started going· with him regularly last summer some time, 
early in the spring, and I went with him up until the first of 
:B,ebruary, and it 'vas just a while before Easter. 
Q. Let me get this: This is 1930, and when was it you 
lfirst began going with him 7 . 
A. It was in the spring, along in the spring time in 1929, 
and I went with him up until the first of February. 
Q. And then who did you begin going with? 
A. Harry Lapradd. 
Q. He went with you up until February! 
A. Yes, sir. 
Q. And after that who did he go with 7 
A. I don't lmow exactly who he went with; he started going 
with ~Iary, as far as I know, but I never saw him until maybe 
a couple of weeks, something like that, afterwards, and I 
couldn't tell you who he was going with after that time. 
Q. You mean during the two weeks' time Y 
A. Yes. · 
Q. And after the two weeks 'vas he going with you again f 
A. No, I just talked to him, I had dates with him .since, but 
I haven't been going with him regularly. 
page 156 ~ Q. Now, I want to get it straight about the year. 
Do you know wha.t year it was he .began going 
with Mary Nicholson? 
A. Well, it was 1929. 
Q. Then if you had been going with him early-
A. (Interrupting) It was in 1928-I was going with him 
in 1928, up until in 1929-up until February, 1929 . 
. Q. Then in February, 1929, he· deserted you Y 
A. Yes. 
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Q. Are those years correct now? 
A. Yes, sir. · 
Q. What yea.r was it that he went with ~Iary Nicholson, 
and what month, do you la1ow, he began going with :rviary 
Nicholson~ 
A. He started going with her just about two or three weeks 
before Easter, it was about two· weeks before Easter of 1929. 
Q. I want you to tell those· gentlemen whether or not during 
the month of January, 1929, whether Lewi~ .Akers had any 
night time engagement with 1\iary Nicholson at all. 
A. No, sir; I had a date with him every night during Janu-
ary, December-all during· Deceml~er and January every 
night. 
Q. You are sure of that¥ 
A. Yes, sir~ 
Q. He could not have been two places at the same time Y 
A. No, sir, because he come to my house and stayed till 
twelve o'clock, and I know he wouldn't go to see anybody 
that late. · 
page 157 ~ CROSS EX.A1IIN.A'TION. 
By lVIr. Lee: 
Q. l\iiss l\fary Nicholson took your boy friend, Lewis .Akers, 
away from you, dicln 't she? 
A. Yes, sir. 
Q. And you didn't lose any love for another girl that took 
your boy friend away from you 1 
A. No, I didn't lose any love. 
Q. You and Lewis still have dates 1 
A. Yes, sometimes. 
Q. Sometimes. You are still about as good friends as ever, 
a.ren 't you 1 
A. Yes, we are good friends. 
Q. You helped Lewis to get-scrape around and get evi-
dence for his defense here, haven't you? 
A. Well, not exactly; I have talked with several about it 
and all, but I haven't gone right out and asked them to do 
it for him. 
Q. You have talked with several about it, but have not 
come right out and asked them to come over here and testify 
for him? 
A. No, sir. 
Q. You are engaged to Lewis, aren't you, now, to marry 
hlm? . 
A. 'V ell, no, I couldn't say exactly that I am. 
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Q. You all are courting pretty strong right now, aren't 
you? 
A. No, sir, I haven't had a date with Lewis for a long time 
because I go 'vith a .boy regularly now. 
page 158 ~ Q. If you go with a boy regularly why did you 
answer my question a few moments ago that you 
could not sa.y you were exaetly engaged~ 
A. Well, th(?re is not any love between this other boy and I. 
Q. But there is between Le,vis and you? 
A. Well, I think a lot of Lewis. 
Q. And you think a lot of him and Lewis thinks a lot of 
vou? 
· A. Well, I don't·know about that, I couldn't tell you. 
Q. He tells you so any,vay, doesn't he' 
A. vVell, he don't come right out and tell me he does. 
Q. He leaves that to be gathered from his sweet nothings· 
he says to you, doesn't he? 
A. Well, in a way it does and in a 'va.y it doesn't. 
Q. Now, after you saw :N[ary Nicholson there on that Sat-
urday afternoon, when ".,.as the next time you saw her? 
A. Well, I didn't see her any more until one Sunday after-
noon, I think, she and Lewis drove past my house. 
Q. After you saw her with Lewis that Sunday then it made 
an indelible impression on your mind and you would remember 
her anywhere, is that right? 
A. Yes, sir. 
Q. Then you recognized her then as the girl who was com-
jng in and asking about you and making remarks about your 
hoy friend? 
A. Yes, sir. 
page 159 ~ Q. When was t.hat that ~Iary came into the 
store and asked about-~fary Nicholson came in 
the store and asked about you? 
A. It was just a while after Easter, I couldn't just ex-
nctly tell the date, but it w·as just a while after Easter. 
Q. Who did Lewis send the corsage to Easter, 1929? 
A. I couldn't tell you. 
Q. Did he send you one? 
A. No; I think he sent l\tiary one. 
Q. l\fary .got it that Easter! 
A. Yes, sir. 
· Q. You didn't get it? 
A. No, sir. 
Q. I believe that the first time that you were over here in 
April that you and Lewis and several others drove up the 
l~,errum road, didn't you, after the case was continued Y 
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A. Yes, sir. 
Q. Went up the Ferrum road 1 
A. Yes, sir. 
Q. vVho all was in that party1 
A. There 'vas myself and Lewis and my sister, Mattie, and 
Lela \Villiams and Blanche Crock and J\fax Barley. 
Q. And you all went up the road and got a little hoi:ne 
brew and drank to each others' health, didn't you? 
A. Not all of them. 
Q. 1\fost of them did, didn't they? 
A. Yes, some of them did, but three or four of them didn't. 
The girls didn't drink. 
page 160 r Q. Well, that left nobody but 1\Iax and Lewis. 
A. vVell, I taken a drink of home brew, but 
dicln 't any of the rest of them drink. 
Q. You are the only one that took a drink of home brew! 
A. I think I am, I don't think any of the other girls took 
a drink of it. 
Q. You all 'vere bosom companions-
A. The other girls didn't like it, that was the reason they 
didn't d1ink it. 
Q. They didn't have any good corn, did they 1 
A. No, sir. 
Objection. Overruled. 
1\fr. I-I. N. Dillard: We are going to object to any: further 
questions about that ring, if your Honor please. I have got 
a ring here that has got a history, but if I were a single man, 
your Honor, and put that ring on a woman's :finger as an 
engagement ring, because that ring had a history would no 
less detract from the gift I was maldng that woman. 
The Court: If she said he gave it to her for that purpose, 
you have a perfect right to argue that before the jury, and I 
think the jury ha.s a right to consider the fact that he gave it 
to her. 
By Mr. Penn: 
Q. Did you ever see this ring? (Shows ring to. witness.) 
A. Yes, sir. 
·Q. Take a good look at it and see if that is the 
page 161 ~ ring. 
A. Yes, sir, that,is it. 
Q. Where did you ever see it f 
A. I wore it some time. 
Q. vVlio else ever wore it, do you know' 
,----·-- -- -
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A. Well, it .belonged to a little girl, little Arey l{ing, in 
West Virginia. 
Q. That ring will never get home, 'vill it't 
A. I am afraid not. 
By 1\fr. Lee: 
Q. You are positive that that is the ring that you wore f 
ll. 1res, sir. -
Q. Has it got any identification marks on it? 
A. No, but I know that is the ring, because it was such a 
1ittle one, I knew it. 
Q. If you had another ring exactly like this, and this one 
wasn't there, could you tell them apart 1 
A. I believe I could. 
Q. Why1 
A. ,Just beeause I had seen it so much that I would kno'v 
it. 
Q. If you had another one exactly like it you could tell them 
apart beea use you had seen them so much f 
A. If they were exactly alike· I mig·ht not know the differ-
ence, but I am sure that is the ring. 
Q. This ring wasn't sold in that five and ten cent' store that 
you worked in, was it? 
page 162 ~ A. No,. sir, not as I know of. 
Q.. Who gave it to you 1 · 
A. Lewis. 
Q. When did Lewis give it to you 1 
A. I don't just recall the date. 
Q. When did you give it back to Le,vis? 
A. I don't know, it was while he had his fingers hurt; he 
~nows that, but I really don't know the date. 
Q. llbout when was it? 
A. It was in the spring some time, because he gave it to me 
when I was going regularly with him. 
Q. When Mary beat your time, so to speak, you gave the 
ring back? 
A. No, Lewis had a ring that belonged to a girl and Lewis 
had his finger mashed and couldn't get the ring off, and I 
gave him that back. 
Q. But you are positive that that is the very identical 
ring¥ 
A. Yes, sir. 
Q. You swea~ on your oath f 
A. Yes, sir. · 
Q. That that is absolutely. the same ring that you wore, that 
Lewis let you wear, and you swear that just as posrtively as 
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you sw·ear anything else you have sworn on this witness 
stand 1 
A. Absolutely .. 
Q. J\!Iiss Ward, you say you had a date with 
page 163 ~ Lewis every night in December, 1928, and J anu-
ary, 1929~ 
A. Yes, sir. 
Q. Didn't let him off a single night? 
A. No, sir, I don't know of one night that he wasn't with 
me. 
Q. You are positive that you never let the boy off one night 
for two solid months V 
A~ Yes, sir, and came by at dinner time 'vhen he was off 
for lunch. 
(Witness stands aside.) 
page 164.~ · 
.By ~fr. Penn: 
GEORGE TI-IONIAS, 
Sworn for Defendant. 
DIRE·CT EXA~IINATION . 
Q. How old are you, l\Ir. Thomas~ 
A. Twenty-three. 
Q. vVhere do you work, 1Vlr. Thomas¥ -
A. I haven't worked for the last three weeks. I came back 
from \Vashington, D. C. 
Q. What was your job there? 
A. I was with the Schoews Bakery. 
Q. What is your occupation, a baker~ 
A. I am learning the bakery trade. 
Q. Are yon acquainted with 1\'Iiss ~Iary Nicholson 1 
A. No, ·sir.· · 
Q. Are you acquainted 'vith either of her sisters? 
A. No, sir. 
Q. \V'ere you at any time on a party in the Patrick I-Ienry 
·Hotel in Roaonke during the year 1928? 
A.. Yes, just before Thanksgiving. 
Q. ,Just before Thanksgiving of 1928? 
A. Yes, sir. 
Q. Who all was in that party, l\1:r. Thomas 1 
A. Three other fellows ,besides myself, one was a salesman 
for a paint concern out of Philadelphia, and one was sales-
man for Thompson Cigar Co., I don't remember the g·entle-
man 's name. 
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Q. You and three drummers 'verc in the Patrick Henry 
Hotel¥ 
page 165 ~ A. Yes, sir. 
Q. Can you remember the room number 1 
A. No, sir, I cannot. 
Q. V\T as it clown in the public room, or was it upstairs in a 
private room 7 
A. It was in this fellow 1\.:line 's room. 
Q. Did you have anything to drink? 
A. Yes, sir. 
Q. And besides you and the three fellows what ladies were 
present7 
A. Three ladies. 
Q. vYill you name them 1 
A. I don't remember the names, but I remember the faces 
if I would see them. · 
Q. This lady right here in the green dress (indicating prose-
cutrix), do you recognize her as being one of the ladies that 
was theref 
A. Yes, sir. 
The Prosecutrix: I have never seen him before. 
Q. I hand you here a picture and ask you if you recognize 
nuy of these parties as being the parties who were present. 
(fiands picture to witness.) 
· A. This lady right here, sir. (Indicating on picture.) 
Q. Draw a ring around the lady that you recognize as be-
ing in the hotel on that occasion. 
A. (VVitness m·arks on picture.) · 
Q. You mean by that ring that it is the middle party? 
A. Yes, sir, the middle one. 
page 166 ~ 1\Ir. Lee: \Ve object to the introduction of that 
picture. The man recognized the woman he saw 
in person, now 'vhy is it necessary to put in a picture there 
also? 
Mr. Penn: He said there were two others with her; there 
are two· other 'vomen here on this pictures besides that one. 
l\fr. Dillard: If they are here, call them in. 
rrhe Court: If he can identify the prosecutrix, that is all. 
'• Q. You have stated that JHiss l\Iary Nicholson ·was one of 
the three ladies who were present at that time. 
1\. Yes, sir. · 
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Q. I believe I asked you if there were any drinks being 
had. 
A. Yes, sir ; there -was some whiskey in the room a.t the 
time. Q. Were the parties who were present drinking? 
A. Yes, sir, they went up there to drink it. -
, - I 
Q. \Vhere did these drummers get in touch with these la-
dies? 
A. I couldn't tell you. 
Q. You were not there ·when they came, or did you arrive 
later 1 
A. As 'vell as I remember there "\Vas either one or two 
ladies in the room 'vhen I went in there·, and another one came 
in later. 
Q. There were only three ladies there, were there not? 
A. Three ladies and four gentlemen. 
page 167 ~ Q. \Vill you tell the court whether or not they 
all stayed in the same room together, or did they 
pair off and go elsewhere? 
A. To tell the truth, they was all drinking, and one of the 
fellows got a little hit too much and his room "\vas farther 
up on the other floor, and one of the girls went out with 
him, and later on I w"ent out myself, and I don't kno'v whether 
they came back or not. 
Q. Did you go out by yourself, or 'vith one of the girls? 
A. One of the girls, one of the girls had left the room with 
that fello,v. 
Q. Can you tell the court which one of the ladies went with 
this man up on the floor above? 
A. I don't remember, I know it was one of them. 
Q .. That left one in the room with the man ~vho had the 
room, did it not~ 
A. That left two in the room. 
Q. I thought you said there were three women 1 
Tlie Court: He said three "\Vomen and four men. 
Q. Well, the one that. went out "rent to the floor above r 
A. This gentleman that went out had a room up above, and 
they left together, but where they went I don't know. 
Q. And you say you left~ 
A. Yes, sir, I left and "\vent after more whiskey, to tell the 
truth, and came· back later. 
Q. vVhen you came back later what did you .find? 
A. Found them playing cards. 
Q. How many ,,·ere there then? 
112 Supreme Court of Appeals of Virginia. 
page 168 ~ A. Three of them altogether. 
Q. All of them had reassembled? 
A. No, sir, one of the fellows had -gone out after some 
sandwiches, and he came back later. 
Q. vVhat time of night \Vas that 1 
A. It was between eight and twelve o'clock, I know that 
much because I didn't get to my room until a quarter to nine 
myself.- It was between eight and nine o'clock when I got to 
my_.room. 
Q. ·what was the purpose of those people being there to-
gether? 
A. Well, I understood it to be just a regular party up in 
the fellow's room. 
Q. By ''a regular party'' just tell those . gentlemen what 
do you mean by a ''regular party''~ · 
Mr. Lee: 1\fay it pl~ase your I-Ionor, I object. 
The Court: Objection sustained. If you can prove that 
this woman here had improper relations, go ahead. 
Q. vVas this lady here at the partyY 
A. Yes, sir. 
Q. Up in the Patrick I-Ienry 1 
A. Yes, sir. 
Q. Do you recognize this lady here -as being the one who 
went out with this other. man~ 
A. No, sir, absolutely not, she is not the one that left the 
· · · ··room. This lady here was sitting in a chair by 
pag~ 169 ~ the radiator. . 
Q. ·Yon left her in the room with this man 
]{line when.you went to go' 
Mr. Dillard: No, he didn't say that, he said he left her 
there with the other woman and the man. 
Q. Wl1at time did the party break up? 
A. About twelve o'clock, because· I caught the last bus 
and w·ent home. 
Q. What became of the girls 1 
A. They went on out, I suppose. When I left the hotel 
they were standing in the halhvay, in a doorway like. 
Q. Did they have rooms in the hotel too¥ 
· A. Not that I know of. · 
Q. Do you know who took them home? 
A. No, I don't know whether they even went out of the 
hotel or: not. 
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Q. When you left they were still there then 7 
A. Yes, sir. 
CROSS EXA~1INATION. 
By Mr. II. D. Dillard: 
Q. Where did you run into ~ir. I{Jine 1 
A. I met him in R.oanoke, ~ir. Dillard. 
Q. Ho,v did you happen to go up in his room that night? 
A. I had known ~Ir. !{line throug-h several occasions, he 
came through Roanoke, and I went to a football game with . 
him. 
Q. Just a few nights before Thanksgiving7 
A. Yes, sir, just before· Thanksgiving. 
Q. Just .before the football game~ 
page 170 ~ A. Yes, sir, just before the football game. 
Q. Parties were going on all over the hotel, 
weren't there~ 
A. Yes, sir. 
(~. People had rooms there, and some people would get to-· 
gether and have a little drink¥ 
A. Yes, ·sir, there was whiskey all over the hotel, as far as 
that is concerned. · 
Q. They were gathering there and having little parties 1 
A. Yes, sir. • 
Q. There was no improper conduct, just a little drinking, is 
that correc.t 1 
A. Yes, sir. 
Q. Don't you know who the other two ladies were¥ · 
A. No, sir, to tell you the truth about it, I did not; in 
fact, I didu 't know the ladies' names· at all until_ several days 
ago. 
Q. Do you kno·w whether they knew these gentlemen or 
not1 
.. A. I suppose they had been acquainted with them, if they 
wasn't they wouldn't have come up in the room 'vith them. 
Q. All you can tell the jury is that they were up there, 
nnd there was no improper condu-ct on the part of anybody 
that you sa,v¥ 
A. Not while I was there, there wasn't. 
(\Vitness stands aside.) 
_page 171 ~ LE\YIS AICERS', 
the Defendant, sworn in his own behalf. 
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DIH.ECT EXA~IINATION. 
Bv :1\Ir. Penn: 
.. Q ... l\Ir. Akers, how old are you 1 
A. About twenty-three. 
Q. vVhere were you born? 
A. vV est Virginia. 
Q. vVhere were you raisecl7 
A .. Here in Virginia, up at Dublin, Virginia. 
Q. II ow long have you been living in Roanoke? 
.1\. About going on fifteen years. 
Q. You were mostly raised in Roanoke? 
A. Yes, partly. 
Q. \Vhere do you work? 
A. Eugleby Auto Supply Company. 
Q. "\Vhat are your duties there 1 
A. Vulcanizing. 
Q. V ulcanizing1 tires ¥ 
..... t\.. Yes, sir. 
Q. How long have you held that job' 
A. I have been vulcanizing about nine or ten years. 
Q. I mean how long have you held this job with Engleby? 
A. A.bout three years. 
Q. These young people that we have called today and put 
on the stand as witHesses, have they all known each other 
and been acquainted before this trial has come 
page 172 ~ up 7 
A. I don't know whether all of them was, but 
most of them had. 
Q . .Sort -of a group that travels togethert 
A. Yes, sir. 
Q. Before you met l\fary Nicholson who was your sweet-
heart? 
A. l\Iary Ward. 
Q. Do you know who went with 1Iary Nicholson prior to 
your going· with her? 
A. \V ell, I know several. 
Q. vVill you name them' 
A. J. 0. Shively, Lacy Price, Gillie Gilbert, a revenue of-
1icer, and Everett Walters. 
Q. When did you first meet 1\tiary Nicholson to go with 
her~ 
A. It was some time in February. 
Q. Of what year? 
.A. 1928, I think. 
Q. In 1928? 
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A. Yes. 
Q. Do you mean 1928 or 1929? 
A. It was in 1929-February, 1929 . 
. Q. Was it last year or year before last? . 
A. It was last year. 
Q. Had you seen her before that time?. 
A. She used to go ·with Lacy Price, a boy that works with 
me, and I knew her by her going with Price. 
Q. You ·work alongside of Price? 
A. Yes, sir. 
page 173 r And you had heard him call her name? 
A. Yes, sir. 
Q. Had you ever seen him with her? 
A. Yes, sir. 
Q. N o,v, where and when did you first have a personal 
meeting with her herself? 
A. It was over on Ninth street, over there at Van's, which 
is that luncheonette nea.r the silk mill. 
Q. vVho was with you on that occasion? 
A. This :Thforris boy. We had a roadster and ran around 
together, and we run in there one night and there 'vas two 
,Jews or Syrians in there, and ~:forris said "Let's take these 
girls to keep those wops from getting them''., and I asked 1\tlary 
did she want to catch some air, and she said "It suits me", 
and the girl that was with her, she agreed to it also and went 
along. 
Q. Did you tell the girls who you were? 
A. No, sir. 
Q. Did she know who you were? 
A. Not to my knowing. 
Q. You had· never been out with her before? 
A. No, sir. 
Q. About what day was that 1 
A. It was just a few days before the 17th, because this 
Price girl was giving this birthday party. I had gone with 
her. 
Q. You had gone with the Price girl? 
A. Yes, sir, I used to go with her. I knew tl1at 
page 174 ~ her birthday was the 17th, and I give her pres-
. ents on that day, and to kind of get one over on 
me she asked ~Iary to come to this party, thinking she was 
putting one over on me, and 1Iary didn't .go to the birthday 
party. 
Q. The Price girl invited JYiary Nicholson to the party as 
the g·uest of Lacy, with whom she had been going? 
A. Yes, sir. 
r--·-----------. ------ ~-
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Q. And you think that was a few days prior to the 17th that 
von first met her? 
.. A. Yes, sir. . 
Q. Where did you all go the first night you met her, when 
you went out "to catch some air", as you say? 
A. As well as I remember, I think "re drove up above Salem 
f o a place called Singer. 
Q. Tl1at is west of Salem, is it? 
A. Yes, sir. 
Q. 1Vhat time did you all come in that night? 
A. I imagine it "'as around eleven o'clock, I don't know 
just exactly. 
Q .. Ho'v long was it before you were out with 1\Iary again? 
A. Well, I went with her then rig·ht regularly. I think we 
n 11 went out together every night after that. 
Q. Every night? 
A. Yes, sir; not every night, but most every night, some 
11ights I wouldn't go, but very few. 
Q. You heard her testify this morning that three or four 
dnys after she had met you that you proposed marriage to 
her. 
. A. That was a mistake, I have never proposed 
page 175 ~ to any one. 1 ' i 
Q. I-Iave you at any time ever made her any 
promise to marry her? 
A. No, sir. 
Q. How long did yon go with 1Iiss Nicholson before she 
granted you the privilege of sexual intercourse? 
A. Just a few days, I will say, I will imagine· right around 
:five days; it wasn't quite a. week. 
Q. You think in less than a week she allowed you to have 
intercourse with her? 
A. Yes, sir. 
Q. "\Vl1ere did that first act of intercourse occur? 
A. In Higl1land Park. 
Q. Is Highland Park in the city of Roanoke~ 
A. Yes, sir. '}¥ r , 
Q. I believe I-Iighland Park is right much used for that 
purpose, isn't it f ' 
A. Absolutely. 
Q. When did you have intercourse with her again~ 
A. "\Veil, right regular at the same place, and then at this 
Hill Crest Hall in the driveway. 
Q. Sir? 
A. I have l1ad it several times in Highland Park after that, 
and also in this driveway of the Hill Crest Hall .. 
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.· Q. In the driveway of Hill Crest Hall and Highland Park 7 
A. Yes, sir. 
Q. Did you ever have intercourse with her in her father's 
house! 
A. No, sir. 
page 176 ~ Q. You heard her testify this morning that you 
had visited in that homeY 
A. Yes, sir.· 
(~. Can you tell the jury how many times you have been 
over to the home of Mr. Nicholson Y 
A. I don't know how many times. I used to go with Mr. 
Zeigler; Mr. Zeigler goes with her sister. . 
Q. Mr. Zeigler is a sweetheart of one· of the ot_her girls 7 
A. Yes, sir; he would come by after me, and when my ca:r 
was running I would go over in my car, and som-etimes I 
would go in his car, and sometimes he would go over on 
·"VVednesdays and Sundays, I think that was about the nighta 
we went over. 
Q. You heard her testify this morning that the first act · 
of intercourse· occurred down here· on the road near Boones 
1\fills at a place called Bobbie Peters'¥ 
A. Yes, sir. 
1\Ir. Lee: She said the school house this ide of Bobbie Pe-
ters', not at Bobbie Peters'. It is :Niountain Vie\v S'chool. 
Q. Well, at a school house near Bobbie Peters' place. i 
wish you would state to the jury whether you did have inter-
course with her at that place. • 
A. I did not, no, sir. I don't park on no highway no-
where. 
Q. I wish you would tell the jury if you made any offer 
of any kind to ~Iiss Nicholson to induce her to allow you to 
have intercourse with her. 
A. I did not. 
· Q. Or did you make her any promise of any 
page 177 ~ kind? · 
A. No, sir. • 
Q. Was marriage eveli mentio1ned between you at that 
time? 
A. Only in the letters I had, and she made those. 
Q. Were the letters written before or after your act of 
intercourse? 
A. They were written after. 
Q. Mr. Akers, at the time of this first act of intercourse, 
was there any blood on the clothing· of this girl Y . 
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A. No, sir. 
Q. Was the net of intercourse which you had with her, was 
it difficult, or was it comparatively easy! 
A. Very easy. 
Q. At the time did she complain of any painf 
A. No, sir. 
Q. Have you ever given her any present other than this 
:B~aster corsage which was mentioned T 
A. No, sir. 
Q. And the ring f 
A. \rVell, tl1e mig wasn't gave to her. 
Q. How did she get the· ring 1 
A. I was going with a little girl at the dormitory then by 
the name of Arey King, and she had two rings, and she went 
back to West Virginia, leaving the rings with me, and after 
I met Mary I always carried the ring·s with me, I didn't give 
that to no girl, just loaned it to her; Mary asked me to let 
her wear the ring and I did, but the ring wasn't gave to her 
· at all. 
· . . Q. You did not give that ring to her as an en-
page 178 ~ gagement ring? 
. A. No, sir, because the ring· doesn't belong to 
me. 
Q. Did you have the other ring with you a.t the timeY 
A. That was a college ring. 
Q. ·And she asked you to let her 'vear it Y 
A. Yes, sir. 
Q. Was anything said about any engagement or betrothal 
of marriage at the time you loaned her this ring Y 
A. No, sir. 
Q. At the time that Mary Nicholson accepted from your 
'finger that ring to wear, did she know that that ring belonged 
to this other girl rather than to you Y 
·A. 4bsolutely she did. 
Q. Was J\fary Nicholson acquainted with this little Arey. 
IDqY . 
A. Well, I think the girls over there at the dormitory all 
knew each other, and I think they had all been out together, 
.l won't say for sure, but I think this Williams girl and the 
little lung girl ran around a lot. 
(~. And the Williams girl went with 1\Iary some f 
A. Yes, sir. 
Q. ~rhis morning Mr. Nicholson was a!;!ked concerning an 
announcement of the wedding, and he. said he had a talk on 
his front porch with yon in which he said an announcement 
must be made of it; I wish you 'vould tell the jury just what 
I 
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was said on Mr. Nicholson's front porch, or where it was you 
had the conversation with him. 
page 179 } A. I drove over one Sunday evening, and I come 
out on the porch waiting on Mary, and Mr. Nichol-
son says ''I think this has gone far enough, and I think some-
thing out to be done about it, and I have heard you were mar-
ried," a.nd I said "Mary will tell you". And I think Mr. 
Nicholson will remember that. 
Q. That Mary would tell him 7 
A. Yes. 
Q. Tell the jury what conversation you had had with Mary 
prior to that time, if any, which made you prefer her telling. 
bimY · . 
A. How was that! 
Q. Read the question. (Question read by shorthand re-
porter.) 
A. I noticed that there was something wrong with Mary, 
·and I asked her, I said ''I am going to tell him'', and she says 
"If you do I will kill myself", and I think I have a letter 
to that effoot-if I told on her she would shoot herself. 
Q. You say you have a letter to that effect! 
A. I think I have a letter. 
Q. How long. were you going with her before you found 
out she was pregnant 1 
A. I went with her a good long time, I don't know just 
It ow long, because I didn't know it at the time. I went over 
there and two .. or three fellows kept hollering ''Daniel Boone'' 
at me. I didn't catch on what they meant. 
page 180 ~ '(~. Wl1at did they mean by hollering "Daniel 
· Boone'' at you Y 
A. That there would be a shot gun wedding; and I told 
this z;eigler boy about it, that she was going to make me 
marry her, and up until that time I didn't know anything 
about it at all. · 
Q.· She produced a little bottle here today which seems 
to come from some drug store in Roanoke, which is marked 
Oil of Pennyroyal, from Armentrput's Pharmacy. Did you 
buy that bottle and take it to her? 
A. I did not. 
Q. Did she ever ask you to bring her anything like that Y 
A. Yes, sir, she did; she wrote me to bring som-e over. 
Q. Did you in pursuance to her request ever take her any-
thing? 
A. No, sir. 
Q. You don't know where she got this? 
A. No, sir, I do not. 
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Q. Did she have opportunities of coming ·to Roanoke from 
time to time herself! 
A. Yes, sir, she would come over with different fellows 
from Ferrum to Roanoke, and sometimes she would call me 
up and sometimes she 'vouldn 't. 
Q. At the time that it became generally known that she 
was pregnant, when-it began to be talked about in the circle of 
her friends and people who knew her, I will ask you t'O state 
whether or not a man who had .been going w1th her imme-
diately left Roanoke and stayed away several 
page 181 } months. 
A. Mr. Walters did. 
Mr. Dillard: We object to that; 1\{r. Walters is here. 
Objection sustained. 
Q. Did you authorize anyone to make any announcement in 
the paper, or anywhere else, that you were married to this 
girl y 
A. No, sir. 
Q. Did you see that announcement in the paperf 
A. Yes, sir. 
Q·. Did you have any conversation or say anything to Mary 
about that announcement? 
A. I told her I was going to correct it with her father, and 
she said she would kill herself if I did. 
Q. You told her you were going to have it corrected with 
her father, and she said she would kill herself if you did 1 
A. Yes, sir. 
Q. After this announcement came out in the paper that you 
were married to Mary Nicholson, I 'vish you would tell the 
jury ·whether or not Lacy Price and others of your friends 
came to you to make any statements pertaining to her prior 
chastity. 
Objection. Sustained. Exception. 
Q. Where have you been ever since she told you she was· 
pregnant? 
A. Roanoke. 
pa.ge 182 } Q. Did you have a conversation with Mr. Nich-
olson himself in Roanoke Y 
A. Yes, he come over once-I don't remember when that 
was, but I was down a.t a girl friend's house one evening and 
Mary come down the·re and said .she wanted to see her hus-
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band-Mary come down there and said·'' Tell my husband I 
want to see him''; and I didn't go out, the girl told her I 
wasn't there, and she said she was going· to park there. Her 
brother and his wife brought her down there, and they said 
they would wait until I come out, and her father was sitting 
there, and they parked there a good 'vhile and I didn't go 
out, and she went back to :Nlrs. Easter's up in Northwest, and 
:Nirs. Easter called up for me and she said if I wa.sn 't up there 
in fifteen minutes ''I am going to send the law up there after 
you'', and the law didn't come, and she called back to know 
'vhy I didn't come, and her sister asked "What is this you 
have been telling that you are not married 1 '' and I didn't say 
I was or I was not; and then on 1Ionday her sister called 
me up and said "I wish you ·would do anything you can for 
Mary, and ·come up here'', and I borrowed a car and 'vent to 
her sister's up in Northwest, and I went up there and stayed 
up there, and I stayed there half an hour, and 1\1:ary was 
pretty sick and she sent me to the drug store and I went on 
back to work, and somebody told 1\ir. Nicholson and he come 
over-Mary sa.ys ''Father is coming over and .he wants to 
talk to you''. I said '' Wha.t does he want to talk 
page 183 ~ about 1 '' She says ''He 'vants to see if there is 
any way for you to man·y me, and he will sign 
papers to let you get a divorce the next day, and not any ali-
mony''. 
lVIr. H. N. Dillard.: Objected to as absolutely improper. 
rrhe Court: I think the jury has sense enough to under-
stand that this marriage did not take place, or this trial would 
not be goingi on here today. 
A. (Continuing) 1\1r. Nicholson asked would I go up there, 
and I did, and 1Yfr. Nicholson called me out in the next room 
and he asked me "\Vh.at are you going to do~" I says ""What 
do you think I ought to do?" He says "You ought to m-arry 
the girl"; I says "You get these other boys that have been 
with her to marry her, and I will too", and he says "I ought 
to send a bullet through your head''. And I walked out, and 
a. few days later an officer from Rocky Mount came over 
and locked me up. 
Q. At this time would you have married this girl if it had 
had not been for the other men that had been with herY 
A. Absolutely. 
Mr. H. N. Dillard: There is no proof that any other men 
have been with her-none on earth. 
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Q. I think I asked you a while ag-o, prior to this intercourse 
that you had 'vith her over in Highland Park and in the 
driveway of the dormitory, if you had made any promise 
of marriage to her; since that time have you ever made any 
promise of marriage to her, Y 
· A. No, sir. 
page 184 ~ Q. Is her letter there in which she writes that 
the matter of marriage has never been men-
Honed, is that statement correct? 
Objected to as argumentative. 
Objection sustained. 
Defendant excepts. 
·A. She set up and told me that she hated me, to my face. 
Q. Did she at any time tell you that prior to the time that 
you had met her that J. 0. Shively had intercourse 'vith bert 
A. At this place that you are speaking about at Bobbie 
Peters', she would tell me when we drove by there, she would 
tell me about her and J. 0 .. Shively parking there, and later 
on she told me that J. 0. Shively was the ·firsi man that ever 
went with her. 
Q. When you say that she stated to you, pointing out t.he 
place that she and J. 0. Shively had parked between that 
school house and Bobbie Peters', did she at any time make 
nny statement as to what happened when they parked there? 
A. That is what she was talking about, having intercourse 
with him back of this school this side of Bobbie Peters'. 
Q. Did she tell you she had visited his .filling station from 
time to time 1 
A. Yes, sir, had parties in the back of it. 
· · Q. ~There is that filling station? 
A. Black Water. 
Q. Down here at Black 'Vater river? 
A. Yes, sir. 
page 185 ~ CROSS EXAMINATION. 
By lVIr. H. N. Dillard: 
Q. Yon had J. 0. Shively summoned here, didn't you? 
A. Yes, sir . 
.Q. You had Everett Walters summoned here, didn't you? 
A. Yes, sir. 
Q. Both of them here 1 
A. Yes, sir, both of them. 
Q. They haven't been put on the stand so far, have they? 
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A. I haven't seen them. . 
Q. You asy Miss Mary Nicholson told you that J. 0. Shively 
is the man that had been having intercourse with her and had 
practically taken her virtue 7 
A. Absolutely. . 
Q. Where were you when she told you that? 
A. I don't know where, it was out on the Rocky Mount 
road, but it was on some drive that we had. 
Q.. "What time of year was it? 
A. It was in warm weather. 
Q. Was it spring of the year or summerY 
A. Summer. 
Q. vVas it .before she wrote you those letters at Roanoke! 
A. How was that Y 
Q. Was it before she wrote you those letters in Roanoke Y 
A. It was before I met her that her and J. 0. Shively wa~ 
going together. 
pag·e 186 ~ Q. I .am talking about when she told you this, 
was it before she wrote those letters to you in 
Hoanoke? 
A. It. was in between those letters. 
Q. Did she tell you before she wrote those letters from 
Ferrum-some of the letter were written after the c.hild was 
horn. 
A. Yes, sir, I know that. 
Q. She told you in one of those letters that she loved you 
hetter than anybody in the world . 
.A. Yes. She has told me to my face she hated me. 
Q. Have you got anything in black and white to change 
those words that deep down in her heart she loved you-have 
you got any letters to show saying that she hated you Y 
A. I think one of those letters states ·she hates me. 
Q. ''Sometimes I love you, a:nd sometimes I hate you, but 
deep down in my heart I love you better than anybody in 
the world." Is that the kind of hate you mean Y 
A. I don't know, that is up to her. 
Q. Would she have written you a letter calling you sweet-
heart and 'vanting you to come to see her-what made her . 
write you those endearing letters telling you you. were the 
man of her choice and that she wanted you to come to ·See 
her, and she was miserable and she wanted you back, and you 
and you alone? 
A. I ·guess I entertained her. 
Q. In what respect did you entertain her? 
· A. Going to see her regularly And carrying her around. 
Q. Never talked any love to her Y 
p---
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page 187 ~ A. I won't say I didn't talk love to her. 
Q. You mean this woman would write you those 
kind of letters, any woman, kno,ving nobody would see those 
letters but you, using all of those endearing terms and call-
ing you the man she loved, that you w·ere the man of her 
choice-
A. Did she say that in her letters Y 
Q. She said-Do you mean to tell the jury that she did 
that without engaging herself to marry you Y 
A. I have .got several girls that thinks a lot of me that I 
have never made love to. 
Q. Do they write you letters saying they love you? 
A. Sure. 
Q. Have you got them with you 7 
A. No, sir, I don't carry them. 
Q. Ho'v many letters in all did you get from little ~Iary 
Nicholson telling you that she loved you and wanted to see 
youY 
A. I don't know; I guess I got as high as twenty letters. 
Q. Where are those letters? 
A. I have lost some of them . 
. Q. You have four here; where are the other sixteen 7 
A. I didn't put them in no vault to keep them, some of them 
got lost. 
Q. Only four of those twenty letters have been introduced 
here in evidence Y 
A. I think so. 
} 
Mr. Penn: We can introduce some more if you 'vant them. 
I 
page 188 ~ A. (Continuing) I think: Mr. Penn has more 
than four letters. When the letters was wrote to 
me some of them was sent to me at .the store and I 'vould 
read them and some of them I burned up. 
Q. You say you met this girl at the luncheonette; what day 
was it? 
A. I wouldn't say what day it was. 
Q What month was itt 
A. It was in February. 
Q. What time in February? 
A. About-! would say between the lOth and 15th. 
Q. Who was with you when you first met her~ 1 
A. Mickey 1\forris. 
Q. Had you been 'vith her before? 
A. Absolutely not. . 
Q. Hadn't you met her on the Sunday before that Y 
• 
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A. No, sir. 
Q. You tell this j:ury positively that you had not met this 
young lady prior to that time? 
A. In fact I never met her at all, I just picked he-r up. 
Q. When is the next. time you went to see her afte·r that 
night? 
A. The next night. 
Q. Where did you go to get her~ 
A. To the dormitory. 
Q. Where did you go that night, do you recollectt 
A. I don't know where we exactly ·went that night, because 
we went driving every place. · 
page 189 ~ Q. Did you take the young lady after you met 
her, and after that time, up to her sister's, Mrs. 
Easter's, in Roanoke city? 
A. Yes, sir. 
Q.. How many times did you g·o up there 1 
A. I taken her by there, I think, the first night-the first 
or second night that I met her, I taken her by there to get 
a letter from this fellow Spider, from Baltimore. She said 
that was the fellow that was supposed to come down here on 
Easter. 
Q. When is the next time you went up there~ 
A. A month, I reckon. 
Q. Ho'v many times did you go there in all during the time 
you were· going with this girl~~ 
A. I don't know exactly. 
Q. Six or seven times, didn't you 7 
A. I expect I have been to the house more than that. 
Q. To Airs. Easter's with this young ladyY 
A. Yes. 
Q. Didn't you go with her two or three times a week up to 
her sister's ¥ 
A. No, sir. 
Q. Then ~Irs. Easter is wrong if she says you did V 
A. She is mistaken. 
Q. You deny that1 
A. Absolutely. 
Q. Where else did you go besides 1\:Irs. Easter's V 
I ' 
A. I don't remember whether w·e went to a show 
page 190 ~ or not, I think we did. 
didn't you! 
Q. You took her to a public pla~e, a show, 
A. Yes, sir. 
Q. You admit you have .been seen in public places in Roa-
noke with this girl Y 
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A. Yes, sir. 
Q. You admit going to her sister's so many times that her 
sister thought you were her sweetheart? 
A. I 'vouldn 't say she would think I was her sweetheart. 
Q. I know you are not g-oing to say anything you think 
will hurt your interests. Yon went to the show an"d to her 
sister ''s. vVhere else did you go around Roanoke, do you re-
call? 
A. Do you mean public places 1 
Q. Yes. 
A. We went to Guy's and to dances. 
Q. You took drinks and sandwiches in Guy's, didn't you Y 
It is one of the nicest places in Roanoke, isn't it Y 
A. It is a ni<(e place. 
Q. You were paying your undivided attention to this girl, 
taking her to ·shows and to Guy's, and taking her to her sis-
ter's, weren't you? 
A. How is that? . 
Q. You were giving her your undivided attention in the 
city o£ Roanoke? 
A. I give all girls my undivided attention. 
page 191 ~ Q. Going with her every night f 
A. I wouldn't say every night, but most every 
night. . 
Q. How long did tha.t keep up, your .going with that girl? 
A. Well, up until the. time she lost her job at the dormitory 
and come home. 
Q. When did she lose her job? 
A. I don't remember 'vhat month it 'vas. 
Q. Wasn't that the 14th day of April~ 
A. I won't say because I don't remember, I won't say when 
it was. 
Q. Then she left there some time in April, didn't she? 
A. Yes, sir, I am pretty sure she went in April. 
Q. Where did she g·o "rhen she left there? 
A. 811e was supposed to go home. 
Q.. VVhen is the next time you sa.w her at home? 
A. It was the nig·ht before Easter. 
Q. Now, wait-you were at the dormitory paying that girl 
court in Roanoke city, and the little thing lost her job and went 
home, and 1he next time you saw her was the night before 
~aster-how .far is it from Roanoke city to Ferrum? 
A. It is about 39 or 40 miles, I think. 
Q. But less than a week after she left there you were at 
her father's house to see herY 
A. It was longer than a week. 
\ 
----~-----------
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Q. Wasn't Easter on the first of April? 
A. I don't know 'vhat date Easter was on. 
Q. Didn't you go up to see her that Easter Y 
page 192 ~ A.. Yes, sir. 
Q. Did you carry her a bouquet of flowers Y 
A.. Yes, sir, purchased it in Roanoke. · 
Q. Where did you ·get them Y · 
A.. Got them at Shull's, on Thirteenth street. 
Q. What did they cost you f 
A. What do you want to know that for? 
Q. It is a matter the jury ought to know. 
A. I don't think they want to know what I pay for things. 
Q. What did the corsage you bought cost you Y 
A. I give eight dollars for it. 
Q. Then you took that eight dollar corsage of flowers up 
there to her on Easter Sunday Y 
A. Yes, sir. 
Q. Why did you carry that corsage of flowers up there? 
A. Just because I go with girls and don't want to act cheap. 
Q. Had you been going with the Ward girl! 
A. Yes, sir. 
Q. All through January, she said, and February; did you 
give her an eight dollar corsage Easter! 
A. No, sir. 
Q. You were aeting cheap with her, weren't youY 
A. No, sir, I wasn't going with her Easter. 
Q. Then ~he next time after Easter when did you see her~ 
A. I don't remember when it was. 
page 193 ~ Q.. Tell me when was the next time you saw her 
at her father's house7 
A. I don't kn(nv; I think she come back to Roanoke and 
stayed with her sister some. 
Q. Did you see her at her sister's Y 
A. Yes, sir. 
Q. lvirs. Easter's 7 
A. Yes, sir. 
Q. How long did she stay at her sister's in RoaonkeY 
A. I don't know; I think she. went .back the same night. 
Q. Did you go up to see her while she was there? 
A. Yes, sir, ·she called me up and said she wanted to see 
me. 
Q. "\Vhen was that? 
A. Well, I don't have the dates. 
Q . .She only stayed in Roaonke one day, but you saw her 
on that occasion? 
A. Sure. 0' 
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Q. And she went back to her father's again 1 
A. I imagine so. 
Q. When is the next time you saw her? . 
A. I haven't got that down, I don't remember 'vhat time it 
was. 
Q. After this little girl left Roanoke city and left that job 
that you say she lost, didn't you visit her regularly as much 
as twice a week up until- the time that child was born Y 
A. Some weeks maybe I would go three or four times, 
and sometimes I would miss two weeks. 
page 194 ~ Q. Let's average it up then, sometimes three or 
four times a week-now, that would.be April, J\~Iay, 
.June, July-four times four i,s sixteen-there is sixteen weeks. 
A. Sixteen weeks 1 No, not sixteen weeks. 
Q. Ho'w many 'veeks, twelve Y That is four months. 
A. Well, put it sixteen 'veeks. 
Q. You tell that jury that in that four months sometimes 
you would go three or four times a week, and then you would 
maybe miss for two weeks? 
A. Yes, sir, maybe longer. 
Q. Where 'vas ~his girl staying when you :first found out 
she was in a delicate condition! 
A. At Fen·um. 
Q. Didn't you :find it out before that Y 
A. No, sir. 
Q. Did you see her at Bobbie Peters' after you had this 
sexual intercourse with her in Franklin county? You know 
where Bobby Peters' is, you have been there many a time, 
haven't you Y 
A. Yes, sir. 
Q. Did you see this little girl at Bobbie Peters' Y 
A. When? 
Q. About a month after the sexual intercourse with her. 
A. No, sir. 
Q. And clidn 't you ask her about whether or not everything 
was all right, and clidn 't she tell you that she was afraid 
something was wrong? 
A. No, sir, I did not. , 
Q. Where were you when she told you that she 
page 195 ~ was in this condition f 
A. She come to R.oanoke. 
Q. Just now you said she 'vas at her father's. 
A. She came to Roanoke and told me. 
Q. Where were you in Roanoke when she told yon f 
A.· I think it was in Highland Park this time. 
Q. Did you have her out again that night Y 
( 
~ I 
\ 
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A. Yes, we drove out to Highland Park. 
(~. Who was she visiting that time 1 
A. I think she come in early in the evening and went back 
that night. 
Q. vVhat time were you out in Highland Park with her? 
A .. I think her brother come in and wa.s going to leave town 
about ten o'colck, and she called me up while r was at work 
and told me to come up, and I did. . 
Q. Did she tell you, or did you ask her about this 1 
A. She told me. 
Q. vVhat did she tell you~ 
A. ·She told me there was son1ething wrong about it, and 
"I think it is", and I said "Think, hell, you are supposed to 
know''. 
· Q. That was in Highland Park 1 
A. Yes, ·sir. 
Q. "\Vhen did you give her this little ring that little Arey 
J{ing has been throwing around here~ 
A. Two or three nights after I met her-I didu't g·ive her 
this ring, I lent it to her. 
page 196 ~ Q. Didn't you give her this ring at Bo.bbie Pe-
ters' after she told you about this, and tell her you 
would give her a better one later on·f 
A. No, I did not. 
Q. Is our mother living~ 
A. Yes, sir. 
Q. Is your father living~ 
A. Yes, sir. 
Q. Didn't you tell her you could not marry little 1\~Iary 
Nicholson because you had to support your sister and mother~l 
A. No, sir. 
Q. How did she come to have intercourse with you-what 
was said1 
A. I don't know what words were said; when we would go 
riding she would sit all ove·r me. 
Q. She was the aggressor-she rubbed everything all over 
you? 
A. I didn't say she was the aggressor. 
Q. Do you mean to tell that jury that this little girl, wih-
out any solicitation on your part, sat all over you every time 
you would take her out driving 1 
A. Not exactly sit all over me; it was a roadster and l1ad 
a large seat and a rumble seat, and she would come so far 
over that she \vould be almost under the steering wheel her-
self. 
Q. What did you mean? You said '.'sitting all Qver you".· 
r----·-·· ~-
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. A. She 'vould be sitting all over the side of my 
page 197 ~ leg, and not be sitting on my lap. 
Q. In other words, this little .girl induced you 
to commit this act? 
A. She didn't come right out, but I seen it wasn't any 
trouble. 
Q. Did you have any trouble the first time you ever ac-
costed her for it? 
A. Absolutely not. 
Q. You kne'v by that that she was a 'voman of absolutely 
bad character, didu 't you~ 
A. Well-
Q. You told 1\fr. Penn that you had no trouble entering her, 
that no blood came as a: result of your intercourse with her; 
you knew she was a bad, loose woman, didn't you~ 
A. I 'von 't ~say she was a -bad, loose woman. 
Q. You thoughf it, didn't you 1 
A. No, sir. 
Q. vVhat did you think of her? 
A. I don't know exactly 'vhat I thought. 
Q. ·\Vhat did you think about it? 
A .. I thought it was mighty easy. 
Q. You thought she was a woman of easy virtue? 
A. vVell, she was. . (l. N o,v, if you thought that, why did you go to tell Dr. 
Boothe-why did you tell ~[rs. Easter-why did you tell Mrs. 
Boothe, and why did you tell D. A. Nicholson that that 'voman 
was your wife? · 
A. I don't think I ever told that, in fact, I know 
page 198 ~ I didn't. . 
Q. Do you deny telling Dr. Boothe that this 
woman was vour wife? 
A. I do, absolutely. 
Q. Do you deny telling 1\frs. Boothe that she ·was your wife? 
A. Absolutely. 
Q. Do you deny telling 1\frs. Easter that she_ was your wife! 
A. I didn't tell her that. 
Q. Do you deny telling her that you were sorry the child 
wasn't a boy? 
1\.. I do deny it. 
Q. Do you deny that you gave her $3.65 to buy-clothes? 
A. I do. I think her sister sent down to Ferrum and bought 
the clothes. 
Q. Do you deny telling Dr. Boothe that you would pay his 
expenses for delivering this child? 
A. I do, absolutely. 
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Q. Then all of them are lying on you in this.case~ 
A. I didn't say anybody is a liar; I say I didn't say that. 
Q. After you promised Dr. Boothe-
A. I didn't promise him. 
Q. After this night didn't Dr. Boothe come to see you in 
Roanoke several times about the collection of this bill? 
A. He didn't collect anything. 
Q. Didn't he come to you 7 
A. Sure he did. 
Q. Didn't you put him off and tell him you 
page 199 ~ would pay him next Saturday 7 
A. No,. -sir. 
Q. And didn't you tell him you would pay him Saturday 
week~ 
.A. No, sir. 
Q. And you never told Dr. Boothe that you would pay him 
for his services there! · 
A. No, sir. 
Q. What induced you, and by what hook or crook did you 
happen to be at that girl's house the night that baby was 
born? 
A. She had wrote me letters; I don't know ·whether either 
one of those letters mentions it or not, but she would keep 
'vriting me, and 1vlrs. Easter and her husband was there at the 
time I come over about six o'clock that evening. 
Q. ·You had been going three or four times a week all this 
time, she was a "roman of easy virtue, but she was so attrac-
tive that you were going three or four times a week. 
1\fr. Penn: Do you mean three or four times a week to 
Ferrum? 
~Ir. Dillard: Yes, three or four times a 'veek to Ferrum 
is what he said. 
Q. You were there that nig·h t, weren't you 7 
A. Yes, sir. 
Q.. Did you go and lie down on the bed where this woman 
was suffering Y 
A. No, sir. 
Q. You did go in the room where this woman 
page 200 ~ was sleeping? 
A. It wasn't a room, it was on the porch. 
Q. It was a sleeping porch, wasn't itY 
A. I suppose· it was a sleeping poreh. 
Q. It was the coolest place she could get to go through 
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the agony she was about to go through, that is your idea, 
isn't it? 
A. That was not my idea.; the screen door led to the room, 
it was a little room divided by a screen; I went over there 
a.nd sat on the bed because there was no room in there for a 
chair. 
Q. \!Vas there anybody else in there at the time 1 
A. No, sir, not at the time. 
Q. A woman that you had no respect for or love for, that 
you had never told you were going to marry, you walked into 
her father's house, in throug·h the screen door, and sat down 
on the bed by her. while she ·was in ag·ony. 
A. She said she would shoot herself. 
Q. VVouldn't you have been glad if she had shot herself¥ 
A. No, sir, I would not. 
Q. After that child was born, 1\Ir. Akers, you said you did 
not show any acts of corroboration of that child being yours, 
or any acts corroborating your marriage after that child was 
born. Two weeks thereafter, dicln 't you come to ~Ir. Nichol-
son's house in Ferrum, the family still under the impression 
that that girl was your w'ife, and didn't you sleep in the bed 
in that house with that girl until three o'clock in the morn-
ing1 
page 201 ~ A. No, sir. 
Q. Didn't you stay in that room until three 
o'clock in the morning? 
A. I 'vent over there, and her brother got drunk and ran 
off with my car, and I didn't have no way to g·et home. 
Q. Didn't her brother take you home the next morning? 
A. It was my own car, as far as that is concerned. l\{r. 
Zeigler and the whole bunch that goes over there vrould go 
in the rooms and stay, it wasn't no bed room, it 'vas more of a 
sitting room when I was there. 
Q. Do you deny that you went upstairs in this private- room 
with this young lady, 'vit.h the child, that night-with the 
baby? 
A. I don't say that I went up there by myself; either l\frs. 
Easter would be in there, Joe Ziegler and his .girl-she was 
1\rlary's sister-! never was in the room by myself, her sister, 
Frances, or her kid brother would all be in there. 
Q. Did 1\fr. Nicholson say to you up there just before this 
child was born, "People are beginning to talk, my daughter 
says that you all are married, and this thing· ought to be an-
nounced''; didn't you tell l\fr. Nicholson rig·ht then and there 
on his front porch, "I am sory I told lVIary not to announce 
it, and it ought to be done' '. 
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A. I told him that ~{ary would tell him. 
Q. vVhat did you mean, "that Mary would tell him"? 
A.. I thoug·ht l\{ary would go ahead and tell whose child it 
was and announce it, or have the one it ·belonged to brought 
oul . 
page. 202 ~ Q. Didn't ~fary always tell it was your child? 
A. She always said "I think it is yours". 
Q. Didn't you know it was yours~ 
A. No, sir, I don't yet, and I don't believe it is. 
Q. Do you tell this jury that with all that time you had to 
:find out if it was yours or not, that if you thought it wasn't 
your child that you would have gone to Ferrum three or four 
times a week to visit that little girl who 'vas going do\Vll in to 
the valley of the shadow of death, to visit her, if you didn't 
think it was, yours? 
A. No, sir, I could have been in Lynchburg-! could have 
taken the girl out and shot her, or she could have shot her-
self; how could I prove she didn't do it f She made that 
statement that if I told 1\rlr. Nicholson that she would kill 
herself? 
Q. What made you go back up there then and give her a 
chance to shoot you? 
A. She didn't say she 'vould shoot me, she said she would 
shoot herself. 
Q. \Vhat made you put yourself in the position of being 
the man who killed her if she killed herself, what made you 
come back there? 
A. When any girl like that, even if it is not l\{ary Nichol-
son-! don't run around advertising anything like that, I kept 
it hid as much as I could. Her-friends asked me if there 
was anything wrong 'vith her and I told them I didn't know. 
Q. \Vhat friends of hers asked you that '1 
page 203 ~ A. I told them I didn't know. J\'Irs. Turman 
asked me, and different ones. 
Q. Did you deny that you were the cause of it? 
A. They asked me 'vasu't she pregnant, and I said I didn't 
know, and they would holler ''Daniel Boone'' at me. 
Q. Didn't you know she was pregnant 1 
A. Not until a month or so before she had the child. 
Q. How long did you know it! 
A.. I don't kno'v exactly. 
Q. The child was born the 19th of August, no'v give that 
jury some idea how long you knew she was in this condition 
before that f 
A. I don't really kno,v. 
Q. You have got some idea, you can answer other qnes-
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tions, now tell me how long you think that was prior to the 
time that the child wa.s born that you found this out. 
A. I would say right around a month and a half or two 
months. 
Q .. \Vhen did you stop having intercourse with little Mary 
before this child was bon1? 
A. You mean I had them on up until that time Y 
Q. I asked you when you stopped having intercourse with 
this little girl prior to the time this child was ·born. 
A. I don't remember. 
· Q. Did you have intercourse with her after she 
page 204 ~ went home 1 
.A.. I never did have intercourse with her in 
Franklin. 
Q. You are afraid of the venue of Franklin. You never 
did have· intercourse with her in Franklin¥ 
A. No, sir. 
Q. Where did you see her-
A. (Interrupting) I met her at Ferrum at a filling station, 
and this Ingle boy 'Yould have parties up there, and Mr. 
Zeigler would bring her to 1\Ir. Peters'. I had no set place 
to meet her. 
Q. Did you ever meet her at Bobbie Peters' f 
A. No, sir. 
Q. You said ~ir. Zeigler would bring her to Bobbie Peters' 
to meet you. 
A. Not fo Bobbie Peters' to meet me especjally, I said we 
, would meet at different places. ·. 
Q. Where were some of those meehng places Y 
A. She come to the Intermont .Swimming Pool one time. 
Q. Who brought her there 1 
A. ~Ir. Zeigler. 
Q. Did you ask Zeigler to bring her over there Y 
A. No, sir. 
Q. vVhere else did you meet her in Franklin county~ 
A .. I think they come to a family picnic over here at a 
swimming· pool below Rocky Mount. 
Q. Bernard Stanley's Y 
A. Yes, sir. 
Q. Did you go over there T 
page 205 ~ A. I went to her home and they told me they 
thought she was there, and I went by there. The 
swimming pool was back on the way back to Roanoke. 
Q. You came down to the swimming pool to find her? 
A. Yes, sir. 
Q. Did you see her? 
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A. Yes, sir. 
Q. How long did you stay with her OJl that occasion? 
A. I think-I don't know exactly, because we left there 
and rode around different places. 
Q. Who did you ride there withY 
A. 1\Ir. Zeigler. 
Q. Didn't you take Mary home that night Y 
A. I think we did. 
Q. Didn't you itake her home that night-not ''we''-
didn't you take her home that night~ 
A. No, ~fr. Zeigler was using his own ear. We had a party, 
Mr. Nicholson's .brother and his wife, and Joe Zeigler ·and 
Ruth and myself. · 
Q. Ho,v long did you go with your friend, M'attie Williams Y 
A. Mattie Williams has never been with me. 
Q. Lela WilliaiDB Y 
A. The only time she has been with· me, I think she has 
been out once or twi-ce when this Arey King a.nd I was along. 
Q. She ha.s never been out with you by yourself? · 
A. Absolutely not. 
Q. How long have you been going with this 
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A. I have been going with Mary Ward off and 
on I should think from three to four years ; I never had a 
date with her regularly until about 1928, I believe it was, I 
went with her pretty regular. 
Q. What did you mean by the boys calling you ''Daniel 
Boone''? . 
A. Everybody around over here at Ferrum, as Mr. Nichol-
son was talking, and they would refe·r to it as a shot gun 
wedding. 
· Q. Didn't they call you that after they saw that announce-
ment in the newspaper? 
A. Yes, and before . 
. Q. Who else called you that Y 
A. The boys at J arrett-Ohewning Motor Company, right 
acros.s from where I work. I never denied that I was married, · 
or said I was married. 
Q. Do you deny that you ever told anybody anywhere, a.ny 
time, that you were not married Y 
A. Do I do whatf 
Q. Do you deny that you never told anybody any time, any 
place, that you were not married to this girl Y 
A. I do. 
Q. You never told Dr. Boothe Y 
A. No, sir. · 
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Q. You never told ~{rs. Boothe f 
A. No, sir. 
·Q. Did you tell !vir. ~I. F. Hollingswood at Fer-
page 207 ~ rum-he hasn't been on the witness stand yet-
that you were married to this girl~ 
A. No, sir. 
Q. You deny all of those things Y 
A. I will. deny anything I didn't say. 
Q. You deny telling all of those people that i 
A. Yes, sir. 
Q. Did Lela Williams tell you about the little episode in 
.the' Lindberg Hotel? 
A. Did she· tell me Y 
Q. Yes. 
A. Did you say did she tell me 1 
Q. Yes, that is what I asked you. 
A. Well, she didn't exactly tell me anything, it was a girl 
friend of hers asked this Turman girl, said ''Is Lewis mar-
ried"?'' and she said ''I don't know, ·but if he is, lie is a damned 
fool;. I know l\iary went to the Lindberg and stripped off 
naked and got in the bed". I didn't know about this-
Q. (Interrupting.) She told you that? 
A. She told it in the car with me. 
Q. Did she use the words "you are a damned fool", and 
tell you about a woman stripping stark naked and getting in 
bed with a man, is that the kind of friend Lila Williams is-
that kind of language right in your presence? 
A. She did. . 
Q. That is the kind of friend she is to you. Stand aside. 
page 208 ~ By 1\IIr. Allman: · 
Q. Read that letter to the jury. (Hands let-
ter to witness.) 
A. (Reading) Ferrum, Virginia, June 4, 1927. 
Dearest One : 
''How do you feel today Y I have felt much better this 
week, I don't know why. I told you some thing Sunday I 
was real glad you ask me. I have been looking for you to 
ask me for a long time, and, of course, there was nothing 
else left for me to do but tell the truth, which I did gladly. 
I am just glad somebody else knows it.'·' 
Q. What did she mean by that? 
A. That is when I asked about ;J. 0. Shively, she admitted 
that he was the first man. 
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Q. And she told you about it, and then confirmed it in writ-
ing? 
A. Yes, sir. 
Q. All right, read on. 
A. (Continues reading) ''Everything has been kindly 
quiet this week, exception of Erma, and she is making remarks 
all the time. I am kindly getting used to it now. I hope 
you made your trip Sun. night. Did you get 'stuck' any 
more f I thought of you lots while it was raining so hard, 
knowing that you were out in it, and hoping nothing would 
·happen to your car. I was real sorry that something had 
to happen to your car while I had it. I enjoyed using it so 
much and the rest did too. 
''Sweet, are you still planning on going up 
page 209 } there Saturday? I hope you can make arrange-
ments some \vay. I have already told them that 
I may go up a.t E. R.adford Saturday. 
"Erma and Ruth have gone out tonight. I don't kno\V 
where, but I suppose they will have some big tale they heard 
tonight. Lewis, don't tell Joe, but it is a shame the \Vay 
Ruth goes with other boys, biit Joe tells her he doesn't mind. 
I just heard two shots and, of course, it scared me,. as I 
look forE''-
Q. (Interrupting·) Who is "E"~ 
A. Erma, her sister. (Continues reading)-'' to get in a 
scrap most any time from that 'woman'. If she ever finds 
it out it will be a mess. 
''Lewis, Sweetheart, I am looking for you tomorrow night. 
I will sure be glad to see you once more. I-Ioping you will 
have heard from the trip we to go Saturday. Be real good, 
· sweet, and remember 
-;,.,; .. """": 
"I am always just 
-."·-~ 
"MARY." 
(The letter last above read is here filed, marked Den 
Ex. 5. 
By 1\fr. H. N. Dillard: 
Q. I notice in this letter she is thanking you for lending 
your car to her; did you lend her your carY 
A. No, sir, the car broke down going over to Ferrum with 
with Mr. Zeigler and I on a rainy night, and her 
page 210 ~ sister, Erma, called me over the long distance 
and asked could they use the car to go to a ball 
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game, and I told her it was perfectly all right, which I went 
after the car on .Sunday-! don't know whether I went with 
1\ir. Zeigler or her brother', and got the car, and in the mean-
time somebody ·had messed the car up, that is what she re-
ferred to. 
Q. I see in this· letter ''Sweetheart, are you still planning 
to go up there Saturday? I hope you can make arrangements 
soon. I have already told them that I am going up to East 
Radford Saturday". 
A. Is that Sautrday or Sunday? . 
Q. Saturday. lladn 't you promised this girl tha.t you 
would take her to Bristol on that Saturday? 
A. No, sir, East Radford. 
Q. She said "I have told my people that I will go up to 
Esat Radford Saturday n. Hadn't ·you told her then that 
you would take her to Bristol? · 
A. No, sir. 
Q. Where had you told her you would take her ~ 
A. To East Radford. 
Q. Why were you going to take her to East Radford 7 
A. I was going to take my mother up there-
Q. (Interrupting) This is June 4 here. 
A. I don't care if it is June 16th, I carried her with my 
mother and sister up to East Radford. 
Q. Then in addition to taking her to Guy's and moving 
pictures, you have taken this girl with your 
page 211 }- mother and sister to Radford, holding her out-
A. (Interrupting) This girl even come to my 
home in Roanoke, Mr. Zeigler brought her over on his way 
over here and left her there and she stayed there until twelve 
o'clock. 
Q. What time was that T 
A. I don't know what day it ·was, it was the night after 
this all night party was supposed to be over at her house, 
I left and Joe brought her on home. Mary, Frances, Ruth and 
these boys give an all n~ght party there. 
· Q. You were there, weren't you T 
A. Yes. sir. 
Q. What time did you ·I eave to go back to Roanoke Y 
A. I think I passed out about- . 
Q. (Interrupting) There wasn't anybody paying little J.\IIary 
any attention that night but Mr. Akers? 
A. I don't know, I passed out and Oscar Campbell-
Q. (Interrupting) Did he cut you out that night~ 
A. I passed out-got drunk. 
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Q .. And because you got drunk you are going to assume tha.t 
somebody else was going around with MaryY 
A. I didn't say that. 
Q. When was it she came to your mother's house in Roa-
noke? 
A. The next morning after this party 
Q. What did she go there for' 
A. There was no place. for her to stay there unless she 
stayed by herself ; she got there about eleven 
page 212 ~ o 'clock and stayed until twelve, and she tried to 
get me to get a room that night and spend the 
night with her, and later on I taken her to her sister Essie's. 
Q. Had her father and mother left home? 
A. Yes, sir, they went to North Carolina. 
Q. And· she got on the car and came to Roanoke? 
A. She didn't get on the car, she got in the car. 
Q. This letter doesn't say that they went to North Caro-
.lina. 
A. I taken her word for it, you asked me which letter was 
it, on the following day, and l said a day later when this 
all night party was. Yon asked me when she come there. 
Q. You are going back to another letter introduced here, 
and I am cross examining you on a letter you just read. 
A Didn't you ask me what day she come to Roanoke, and 
I said the day after the date of that letter. 
Q. Now, this is June 4, when you promised to take her 
up to Radford to your aunt. Did you take her up there~ 
A. No, sir. 
Q. When did you take her up there? 
A. One day, on Sunday. 
Q. Ho'v long after this letter was written? 
A. I don't know what date. 
Q. Wasn't it after this letter was written? 
A. I don't kno'v. 
..... 
\ 
Q. This letter says something about going to Radford. 
A. Well. I guess it was after, if it was ·after that letter 
was written. 
Q. In J nne couldn't everybody tell she was in 
page 213 ~ this condition Y 
A. She didn't show anything up until a month 
before the child was born. I think she wore a corset. 
Q. Now, didn't she go to see a doctor in Roanoke, with your 
knowledge, a month before thatt 
A. No, sir. 
Q. Yon don't know when she went to see Dr. Otey ~ 
A. I didn't know it until I heard him say it this morning. 
' 
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Q. That is the first time you ever heard him say that f 
A. Yes, sir. 
Q. Do you know Dr. Hurt in Roanoke? 
A. I don't know him, I have. heard his name. 
Q. Didn't you send her to see Dr. I-Iurt in Roanoke? 
A. No, sir. 
Q. You know Dr. Hurt, don't you? 
A. I don't know him personally~ I just know his name. 
. , 
Q. Didn't you tell this little girl to go to see Dr. flurt 7 
A. No, sir. . 
Q. Didn't you take her in your car to go to see Dr. Hurt, 
and give her money to get medicine with-to get prescrip-
tion medicine ? 
A. No, sir, I give her and her sister Ruth money to go to 
the American Theatre, and I think Mary and Ruth will ad-
mit that. 
- Q. What did that have to do with the prescription f 
A. If this was for medicine it wasn't told me it was for , 
medicine, they said they wanted to go to tho 
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Q. What was the price of the show? Didn't 
you give her money and tell her~ 
A. I' think it was a dollar. 
Q~ Do you deny telling Dr. Hu'rt-
A. Yes, sir. 
Mr. Penn: Your Honor, I have counted six questions here 
that he has asked this mnu, and he can't answer them be-
fore there is another question. 
Q. Do you deny sending her to Dr. HurtY 
A. Yes, sir. 
Q. Do you deny giving her money to get medicine with 
after she went to Dr. HurtY 
A. I give her money, but I didn't give it to her for medi-
cine. 
Q. Did you take'"her to see Dr. Hurt by herself and her sis-
ter wasn't along 1 
A. No, sir. Once or twice she called me and met me at 
MacBain's. 
Q. Did you ever take her down town by herself to see Dr. 
Hurt and give her money when nobody was in the car with 
·her? 
A. No, sir. 
Q. Now, 'Yhen was that party at 1\{r. Nicholson's house? 
A. I don't know. 
Q. You don't know what month that was in? 
-· 
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A. No, sir. 
Q. Was it spring time, summer tim~ or fall 
page 215 ~ time Y 
A. I wont say, because I am not sure. 
(Witness stands aside.) 
Defendant Rests in Chief. 
page 216 ~ TESTIMONY IN REB·UTTAL FOR 
COMMONWEALTH. 
MARY NICHOLSON, 
Recalled in Rebuttal. 
By 1\Ir. H. N. Dillard: 
Q. Miss Mary, I believe you testified just no,v-Miss Mary, 
tell that jury in what way you kne'v Lela "\Villiams. 
A. I just knew her as a friend. 
Q. You heard what she stated this morning about your 
coming out of the American Theatre and striking a man you 
never saw before you saw him on the streets of Roanoke city, 
and this man bumped into you and took you to the Lindberg 
Hotel, and that yon without any solicitation on the part of the 
man, disrobed and took your clothes off and put on pajamas 
and got in bed with thjs man and had intercourse with this 
man you had never seen before. Tell the jury if there is a 
word of truth in that or not. 
A. No, sir, there is not. 
Q. Tell that jury were you at the theatre that day. . 
A. Yes, sir. 
Q. What did you do when you left the theater in Roanoke 
that day, where did you go 1 
A. I went back to the dormitory. 
Q. "\Vhat time were you in the dormitory that night 
A. It was about nine o'clock. -
Q. Is it true that you stayed up there in that room in that 
indecent condition that she explained here to this jury, with 
a. man, from seven o'clock in the evening until half past one~ 
A. No, indeed. 
page 217 ~ Q. It has be~n testified that you were seen in 
the Patrick Henry Hotel-nothing improper that 
you did, but tell the jury if you were ever in the Patrick Henry 
Hotel with a party! · 
A. No, sir, because I was staying on the Williamson road 
with my sister, I had to stay in every night. 
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· Q. You heard what ~Ir. Lacy Price said about a pair of 
bloomers ; tell that jury is there a word of truth in that. 
A. No, sir, it is not. . 
Q. Mr. Akers has testified here that you told him that J. 
0. Shively was the man that took your virtue, and you told 
l1im about it;. tell the jury whether there is a word of t~th 
in that? 
A. No, there is not. 
Q. He stated just now on the witness stand, explaining 
a letter that was introduced in evidence as Exhibit 5, that 
you were admitting in that letter that you were telling him 
something about J. 0. Shively. 
A. I have never written anything about J. 0. Shively. 
Q. Do you state that this man Akers is the only man that 
.ever had any sexual relations with you whatsoever? 
A. Yes. sir. 
Q. In this letter in· which you say ''I hope you can make 
arrangements about going up yonder Saturday. I have told 
my people that I would go to East Radford". What did 
that have reference to? 
page 21'8 }- A. He promised me he was going to Bristol. 
Q. For what purpose? 
A. To marry me. 
Q. This was dated June 4; had he promised you as late 
as that to take you to Bristol to marry you Y • 
A. Yes, sir. 
Mr. Allman: We wish to except to any promise made on 
June 4. 
· The Court: It is simply corroborative. 
Q. He also stated jitst now that after he was at your house, 
the day after yo~ wrote this letter, that you cante to ·his moth-
er's house and tried to get him to take you to a room and 
~tay all night. 
A. He asked me to stay at his home, at his mother's. 
· Q. Did you ever see this man Thomas that just testi-
fied? · 
A. No, sir, I have never seen him. 
Q. Miss 1\fary, Mr. Morris and Mr. Akers have stated that 
you met them at this Syrian 's-at this luncheonette-the 
night of the first time he ever met you; tell that jury whether 
or not before that night you had ever known Akers before, 
• and where you. had been with him. 
A. Yes, sir; I was with him the night before that, I waR 
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with a bunch of boys and girls, and some of the girls and 
boys I was with are in here now. 
Q. Where did you goY 
A. Went to a barbecue, and out driving out on the Salem . 
road. 
·page 219 ~ Q. The night he bumped into you-
A. That was the next night. 
Q. You had been with him before that T 
A. Yes, sir, the night before. 
Q. When was that, the first time that you went out the 
first time with him? 
A. That was in January. 
Q. Now, Miss Mary, you heard that Adams . womat;t tes-
tify here about your going in Woolworth's :with a girl she had 
never seen before, and she· asked if that was the girl that 
Akers was going \vith, and you said "yes", and you said "I 
will get him one way <>r the other". Did you ever have any 
such conversation? 
A. No, sir; I don't see why I should say that. I don't 
care anything about Mary Ward, she doesn't mean anything 
to me ; I don't care of she goes with a hundred boys, it is 
nothing to me. 
Q. I asked you if he didn't send . you down the street to 
see Dr. Hurt. 
A. Yes, sir, he carried me. 
Q. I asked him if he didn't give you money to go and buy 
medicine with and he denied it; did he or not Y 
A. He did. 
Q. Was your sister with you Y . 
A. No, sir; I hadn't told them at home, and I was by my-
self; he knew I went to see Dr. Otey too. Ruth was with me, 
and we met him down town and told him what Dr. Otey said 
my condition was. 
Q. Was your sister with you when you told. 
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A. ·Yes, sir. 
Q. ~Hss Mary, I asked Mr. Akers aoout after this child 
was born, if he didn't come to your house and spend a night 
in the room with you alone, and he denied it; tell the jury 
whether or not that is true. 
A. Yes, sir, he certainly did, and he left the next morning, 
and my brother came over to Roanoke with him, and he 
left the same time my father and smaller brother did, they 
left about five o'clock after the baby was born. 
Q. And before he had denied that he was your husband f 
A. Yes, sir. 
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Q. Did he stay with you that night as your husband Y 
Objection. 
Overruled. 
Exception. 
A. Yes, sir. 
By Mr. Allman: 
Q. Miss 1\tiary, what did yon go to see Dr. Otey for, you 
knew. you were pregnant, didn't you ~ 
A. Sure; my kidneys was so bad. 
Q. Did you as~ Dr. Otey if he could perform an abortion Y 
A. Ask him what? 
Q. If he could perform an abortion-get rid of the child. 
A. No indeed, the child 'vas about due then. 
Q. What did you go to see Dr. Hurt forY 
A. For the same reason. 
page 221 ~ · Q. Are they summoned here today Y 
A. Who~ 
Q. Dr. Hurt and Dr. Otey. 
A. Dr. Otey was, but Dr. Hurt wasn't. 
Q. Now, you say that down there at the dormitory you 
were out with Akers the night before he asked you to take 
a little air down ·in the restaurant that night; where did you 
go that night? 
A. We went out the Salem road, out to the barbecue, and 
·got some sandwiches. 
Q. Who was with you! 
A. Lacy Pric.e and Lela Williams and Ocie Turman and 
Ellis Thomas and my sister-in-law and I and Lewis. 
·Q. Was that night the first time you saw him? 
A. Not the- first time 1 saw him, but the first time I was 
out with him. 
Q. Did he have sexual intercourse with you that night? 
A. No, I wasn't with ~m then, he was with another girl, 
but I was in the car then. 
Q. He hadn't started going with you then, that is when 
he picked you up down there and invited you to have a little 
air~ 
A. Yes, sir. 
. Q. Is that the· first time you had ever been with him Y 
A. Yes, sir, the night before, he was with me. 
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Q. The night before was the first night he had ever been 
. in company with you Y · • 
A. Yes, sir. 
Q. And then the next night he and Morris 
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· A. Yes, sir. . 
Q. How do you fix that as being in January¥ 
A. Because iny sister-in-law went home the third week in 
January, and on the week before that she came home with me 
and we came back over to the dormitory, it was on Sunday 
night, and there was a boy that came from home with us on 
the. train, he came over with us on the street car ~nd they 
came in there and asked us to go riding with them. 
Q. And that was in the third week in January~ 
A. No, it was the second week, she :went home the third 
week in January. 
Q. vVho told you, Miss Mary, that you would have to prove 
this was a seven months child, and that he promised to marry 
you. before you .could hold him responsible Y 
O.bjected to. 
A. Didn't anybody tell me, because if I knew better, why 
did I go to these doctors? I told them all that. 
Q. And it 'vas not a seven months child, was it Y 
A. I didn't say anything about it. I didn't know it was 
going· to be a seven months child or anything. 
Q. Did you discuss it with the lawyers 7 
A. No, sir. 
Q. You did not discuss it with the lawyers at all~ 
A. No, sir. ' · ! 
Q. Did you tell the lawyers in the first instance that it 
was a seven months child? 
page 223 ~ A. No, sir. 
Q. You told them it was a full nine months 
child Y 
A. No, I didn't tell them. They had sense enough to kno·w. 
Q. How did they know it Y 
A. Because I told them when all this happened, in J anu~ 
ary, and they could go by that.· 
Q. You knew this man Spider up at this Lindberg Hotel, 
you knew him, didn't you Y 
A. Sure, I knew him. 
Q. }~Ir. Dillard asked you about going up there with a 
stranger; you knew Spider, didn't you~ 
A. Yes, sir. 
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Q. He wasn't a stranger, as Mr. Dillard would have us be-
lieve, was he? Where dld you mee-t .SpiderY 
A. It is true I met him down the street, but :w:e didn't go 
to a hotel. 
Q. Just like the little Williams girl said Y 
A. Yes, we met him down the street. 
Q. And you went to his web Y 
A. No, sir. 
Q. And you had never known him before? .. 
A. No, sir. 
(Witness stands aside.) 
page 224 ~ J. 0. SHIVELY, 
Sworn for ·Commonwealth in Rebuttal. 
DIRECT EXAMINATION. 
By Mr. Lee: 
Q. Your name is J. 0 . .Shively 1 
A. Yes, sir. • 
Q. You were summoned here by the defense and the Com-
monwealth both, were you not Y · 
A. Yes, sir. 
Q. ·You are the same one Y 
A. Yes, sir. 
Q. Do you know Mary Nicholson Y 
A. Yes, sir. 
Q. Did you ever go with her? 
A. I have had a. few dates with her, yes, sir. 
Q. Did you ever have sexual intercourse with herf 
A. Absolutely none, no, sir. · 
Q. State whether or not she is a nice girl. 
A. Absolutely so, so far as I know. 
Q. Do you know her general reputation for chastity and 
virtue? · 
A. I never heard anything against it in my life. 
CROSS EXAMINATION. 
By Mr. Allman: 
Q. You haven't heard anything yet, have yon f 
A. Not until today. 
Q. You ha.ve a filling station over here at Blackwater 
creek? 
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page 225 } A. Yes, sir. 
Q. You have a back room in there Y 
A. Yes, sir. · 
Q. Did you ever have her over there on a party! 
A. No, sir. 
Q. If you had had sexual intercourse with her, you wonldn 't 
tell it, would yon? · 
Objecti_on. 
- . . . .... .... . ' .......... -- - . - ,....-,.. -. ·- ~. 
Sustained. 
Q. When did you go on parties with her~ 
A.· I don't know, just riding around. I ha:ve been up here 
a.t Mr. Williamson's, and I don't know, just around through 
the country. · 
Q. How long did you go with her t 
A. Off and on for a year or two, a year I guess. 
Q. You were over in Roanoke to see her! 
A. Yes, sir. a few times. 
Q. Are you a married man or single Y 
A. Single. 
Q. Did you ever give her any moneyY 
A. No, sir, I never had any occasion to give her any money 
whatever. 
Q. ·You have had her out on night time rides by yourself? 
A. Yes, sir, I have been out with her; I took her to Roanoke. 
Q. Took her to Roanoke by yourself t 
A. Yes, sir; I took her little sister, Frances, .too, on some 
occasions. 
Q. Do you know Lela Williams Y 
page 226 ~ A. I met her one time before this occurred, she 
and Guy Nolan and others, I don't know just 
who. 
(Witness stands aside.) 
page 227 ~ ·BUREN SKINNELL, 
Sworn for Commonwealth in Rebuttal . 
. DffiECT EXA~IINATION. 
By Mr. H. N. Dillard: 
Q. Mr. Skinnell, how far do you live from Miss Nicholson 
a.t Ferrum? 
A. I live in Rocky Mount. · 
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Q. Yon are a young man, and not married, and go around 
in the neighborhood considerably? 
A. Yes, sir. 
Q. Do you know what the reputation of Miss Mary Nichol-
son was prior to the happening of this thing, 'vhat her reJpu-
tation has been for chastity and virtue as a young lady 
at Ferrum? 
A. Well, she is all right, as far as I know, as nice as she 
could be. 
Q. How long did you go with her, Mr. Skinnell ~ 
A. I suppose a year. 
Q. In all of that time did you ever see anything that par-
took of anything that wasn't chaste, or anything that wasn't 
·refined, by the young lady Y 
. A. No. 
CROSS EXAMINATION. 
By Mr. Allman: 
Q. What is chastity and virtue-what do you mean by 
chastity and virtue? 
A. I didn't say that. 
Q. You didn't say that. Mr. Dillard is wrong 
·page 228 ~ then when he asked you about that? 
A. I don't understand what you mean. 
Q. That is what I am trying to find out. You didn't under-
stand what he meant when he asked you about chastity and 
virtue? · 
. A. No, sir. ; · : ; '1. · :·::1~~ 
Q. You didn't know what Mr. Dillard meant when he asked 
you abo:ut her chastity and virtue? 
A. I think she is just as nice a girl as I ever saw. 
Q. How long did you go with her~ 
A. About twelve months. 
Q. Gave her a wrist watch, didn't you? 
A. Yes, sir. 
Q. If you knew anything about her you wouldn't tell it, 
would you? 
Objection. 
Sustained. 
By Mr. Lee: 
Q. By chastity and virtue, that means she is not what 
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would be called a common or crooked girl. ·You know: what 
that means nowY 
A. Yes, sir. 
Q._ And you never heard that reputation questioned, did 
you? 
A. No, sir . 
. page 229} By Mr. Allman: 
Q. Do you kno'v anything about the parties 
they had in that back room at Blackwater! 
A. No, sir. 
Q. Do you kno'v anything about the parties they had in 
Ferrum? 
A. I do not. 
Q. Do you know Jess Eanes' garage 7 
A. I do not. 
Q. You have never attended those parties 7 
A. No, sir. 
·Q. If they had them you don't know anything about them! 
A. No, sir, I do not. 
(Witness stands aside.) 
page 230} A:t\1:0S RAKES, 
Sworn in Rebuttal for Commonwealth. 
DIRECT EXAMINATION. 
By Mr. Dillard: 
Q. How long· have you been knowing little Mary Nicholson i 
A. Seven or eight years, I guess. · 
Q. Do you know what her character as to being a virtuous, 
chaste girl is in the neighborhood in which she lives Y 
A. Yes, sir. _ l 
Q. What is it, good or bad' 
A. Good as far as I know. 
CROSS EXA1\1INATION. 
By 1'Ir. Allman : 
Q. How far do you live from Ferrum Y 
A. Fourteen miles. 
Q. You are older than she is Y 
A. Yes, sir. 
Q. You are married Y 
A. Yes, sir. 
150 Supreme Court of Appeals of Virginia. 
Q. You move in different circles-I mean you qo not as;. 
socia.te with the people tha.t she does, do you Y 
A. No, sir. 
Q. You don~t know about her reputation in Roanoke? 
A. No, sir. 
By Mr. Lee: 
Q. You went with her before yon were married, didn't you~ 
A. ·Yes, sir. · 
(Witness stands aside.) 
page 231~ MRS. G. W. BOOTHE, 
Recalled for Commonwealth. 
By Mr. Dillard: 
Q. Where do you live, Mrs. Boothe~ 
A. Ferrum. 
Q. How long have you known little Mary Nicholson Y 
A. I met Mary Nicholson in February of 1928, the year 
after I was married. 
Q. Do you know her reputation since you have known her 
as to being a young lady-What is her reputation as to vir-
tue? 
A. I am a great deal older than 1\tiary, but I have never 
heard a tliing against Mary. 
Q. Have you heard anything against Mary until this thing 
came upY 
A. No, sir. 
J ••• 
CROSS EXAMINATION. 
By Mr. Allman: 
Q. You don't know her reputation Y 
A. I suppose I know it, but I don't know anything against 
her. 
Q. You have never heard it discussed? 
A. No, sir. 
Q. You. move in different circles-you are older than she 
isY 
A. I said I was. 
Q. You never lived in Roanoke, and didn't know her there Y 
A. No, sir. 
Q. You live in Ferrum about forty miles from 
page 232 ~ Roanoke Y 
A. Yes, sir. 
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Q. You didn't see her in Roanoke, of course T 
A. I saw her passing and repassing, but I didn't have any 
conversation with her. 
(Witness stands aside.) 
page 233 ~ THEO NICHOLSON, 
sworn in Rebuttal for Commonwealth. 
DIRECT EXAJ\1INATION. 
By Mr. H. D. Dillard: 
Q. What is your name Y 
A. Theo Nicholson. 
Q. Who were you before you were married~ 
A. Theo Russell. 
Q. The night that this gentleman here and a man by tlie 
name of Morris took you and Miss Mary for a ride, do you re-
member that? 
A. Yes, sir. · 
Q. At somebody 's luncheonette Y 
A. ·Yes, sir. 
Q. State whether or not that was in January or in Febru-
ary? 
A. Well, it was in January, because I know it was posi-
tively. 
Q. Ten· the jury how you know it was in January? 
A. Because Christmas I intended to go home, New Year's 
I wanted to go and couldn't, and New Year's was on Sunday-
! am not for sure, but anyway, the next Sunday I didn't have 
the money to go home, and J\Iary 's sister paid my way over to 
her home, and then the next week I went to my home. It 
was on the Sunday before I went home. I didn't get to go 
home New Year's or Christmas. · 
Q. You went home the third Sunday? 
A. Yes, sir. 
Q. And it was the Sunday before that in Jan nary~ 
A. Yes, sir. . 
Q. And since then I believe you have married 
page 234 }·Miss Mary's brotherY 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Allman: 
Q. When did you first-when was this called to your at-
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tention that you would be called on to testify in reference to 
this date? 
A. I don't kno'v: when the trial was supposed to be-, I guess. 
Q. When the trial was supposed to be, that was the 8th 
day of April of this year Y 
A. Yes, the 8th day of April. 
Q. That is the :first time that was called to your attention, 
on the 8th day of April of this year, which is more than a 
year, and you can remember distinctly that that was in Janu-
ary? 
A. I absolutely can, because I went home. and I know every 
time I go home because I don't get to go. home very often. 
Q. When did you go home before that t 
A. I haven't been home until May. 
Q. You mean the previous May~ 
A. The May before January. 
Q. ·You went home in ~fay before January? 
A. Yes, sir. 
Q. When did you first goY _ 
A. That is when I first come to Roanoke, in 1927, in May. 
Q. When did you next go homeY 
A. I reckon 1927-anyway, it was in May and 
page 235 r the next was in January before I got to go home 
again, because I worked up ~ntil that time. 
Q. How many times did you go homeY 
A. That is just what I keep telling you, I couldn't get to go 
very often. I keep account of them because I don't get to 
go very often. 
Q. How many times did you go home during the year 1929T 
A. That is last year, isn "t it~ 
Q. Yes. 
A. I went home in January, I know it was the third Sunday 
in January because I couldn't go any sooner, and I went home 
three weeks after Christmas-this past Christmas. 
Q. And that was just called to your attention on the 8th 
day of April of this year, and you recalled it. Who was the 
boy with Akers Y 
_A. When, the :first night we metT 
Q. ·Yes. 
A. This 1\forris boy wasn't with him the first night we met. 
Q. Who was with him Y 
A. There was a bunch of us, let's see, Lacy and Lewis and 
Ellis Thomas, and a boy his first name was Richard, and then 
Mary, and Lonnie Lucas, and Ocie Turner and Lela Williams, 
and that was on Sunday night. 
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Q. Mary wasn't Akers' company on that trip, was she Y 
A. No, not on Sunday night. 
Q. Were you there the next night Y . 
4. Yes, I was with Mary the next night, and the 
page 236 ~ Morris boy was along on J\1:onday night. 
Q. That is the night they accosted you all in 
the luncheonette ~ . 
A. They met us up there Sunday night too, Sunday night 
Mary an<;! I came from over at her home, I went home with 
Mary Sunday nig·ht, that was the .Sunday before I went 
down home. 
Q. Where did they meet you on Sunday ;night Y 
A . .At Van's lunch room. 
Q. Was that the first time they ever met Y 
.A. Yes, sir, the first time they ever met. 
Q. Do you know Lela Williams Y 
A. Yes, sir. 
Q .. .A friend of yours Y 
A. Yes. 
Q. A good friend? 
A. No ; she used to be. 
Q. Used to be a good friend of yours. When did she cease 
to be a good friend ~ 
A. We just didn't get along, I suppose. 
Q. About when did you quit getting along? 
A. When she 'vas fired over at the silk mill. 
Q. When was that Y 
A. I don't know when it was. 
Q. About ho'v long ago? 
A. Since spring, I suppose, or in the summer-in the sum-
mer. 
Q. Why did you fall out with her,.just because 
page 237 ~ she got fired Y 
.A. No. 
Q. Mary got fired, and you didn't fall out with her, diu 
youT 
A. I certainly did not. 
By the Court: 
Q. How many times did you go home between the time you 
came to Roanoke to work and th~ 
A. And now~ · · 
Q. Yes. 
A. Ho,v many times have I been home 7 
Q. Yes. 
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A. I c.ame in May, well, I went back in January, and then I 
went back home three weeks after this past Christm~s, and 
I have been back since. 
Q. Where did you come from to Roanoke 7 
A. Marion, Virginia. 
(Witness stands aside.) 
~ . 
page 238 r RUTH NICHOLSON, 
Recalled for Commonwealth. 
By Mr. H. N. Dillard: 
·'· 
Q. Miss Ruth, I· asked Mr. Akers while he was on the 
witness stand if he did not know that Mary Nicholson, your 
sister. had been to see Dr. Otey about her condition;- he said 
he did not. : , 
A. Yes, sir. 
Mr. Penn: We object, your Honor, that is improper . 
. Objection overrule,d. 
. ...... 
Defendant excepts. 
Q. Do you know whether or not he had that information f 
If you do, tell the jury how you know it. 
A. He certainly did know it. I took her to Dr. Otey and 
we met him down town and I told him exactly what Dr. Otey 
had told us. 
Q. How long since yo-p. had talked to Dr. Otey Y 
A. Thirty minutes. 
By Mr. Allman: 
Q. You bought the clothes for that baby at Ferrum, didn't 
you? 
A. Yes, sir, I did,. I bought some of them; some of them 
we bought in Roanoke. · . 
Q. Do you drink, Ruth~ · 
Objection. 
-Question withdrawn. 
(Witness stands aside.) 
) 
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page 239 ~ MARY NICHOLSON, 
Recalled for the Commonwealth. 
By Mr. Allman: 
Q. You take a drink, don't you, Miss Mary Y 
A. Yes, sir, I have, but I haven't taken any for two years. 
Q. Do you smokeY 
A. No, sir. 
Q. Do you drink home· brew 7 
A. Yes, sir, sometimes. 
By Mr. H. N. Dillard: 
Q. Have you ever been drunk in your life t 
A. No, sir. 
Q. You have taken a drink of liquorY 
A. Yes, sir. 
Q. Did you take it socially e 
A. Yes, sir, if I drank I drank at home. 
Q. You have never been drunk in your life 7 
A. No, sir. 
Q. When you drank you drank in a social way 7 
A. Yes, sir . 
. (Witness stands aside.) 
Commonwealth Rests. 
End of all Evidence. 
-. 
-·· 
...... . -!· 
..... ,. ........ _ ~· 
page 240 ~ The above is all the evidence except the affida-
vits for a new trial, which the c.ourt certifies to 
be all the evidence taken in said case; and the said defend-
ant desiring that said evidence be saved to the record herein 
tenders this his bill of exceptions No. 1, praying that the 
same be signed, sealed and made a part of the record herein, 
which is accordingly done this the 1st day of July, 1930. 
·B·EVERLEY BERKELEY, Judge. (Seal) 
page 241 ~ In the Supreme Court of Appeals of iVirginia. 
Lewis L. Akers 
v. 
Commonwealth of Virginia- .. ;'·-! . ...:;.·.#. 
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DEFENDANT'S BILL OF EX!CEPTIONS NO.2. 
Be it remembered that upon the trial of this case, and while 
the prosecutrix, Mary Nicholson, was on the witness stand 
and said witness was being examined in chief by the Attor-
ney for the Commonwealth, the Commonwealth's Attorney 
asked her the following question and received the following 
reply: 
•' Q. Had he said anything to you then about-was there 
anything ever said after he knew that you were in this condi-
tion about marrying you again 1 
''A. Yes, sir, he was promising me all the time.'' 
To which action of the court defendant, by counsel, then 
and there objected and excepted, and desiring that said ex-
ception be saved to the record in this case tenders this his 
bill of exceptions No. 2, praying that the same may be signed, 
sealed and made a part of the record herein, which is ac-
cordingly done this 1st day of July, 1930. 
BEVERLEY BERKELEY, Judge. (Seal) 
page ··242 ~ In the Supreme Court of Appeals of Virginia. 
Lewis L. Akers 
v. 
Commonwealth of Virginia. 
DEFENDANT'S BILL OF EXCEPTIONS NO.3. 
- Be it remembered that upon the trial of this case, and while 
Mrs. Essie Easter was on the witness stand and being exam-
ined in chief by the Attorney for the Commonwealth, the fol-
lowing question was asked said witness and the following re-
ply received by the Commonwealth's Attorney: 
"Q. Did 1\Iary Nicholson (the prosecutrix) tell you that ~::~he 
was engaged to Lewis Akers 7 
"A. Yes." 
To which action of the court the defendant by counsel then 
and there objected and excepted, and desiring that said ex-
ception be saved to the record in this case, tenders this his 
bill of exceptions No. 3, praying the same be signed, sealed 
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and made a part of the record herein, which is accordingly 
done this 1st day of July, 1930. 
B.EVERLEY BERKELEY, Judge.· (Seal) 
page 243 ~ In the Supreme Court of Appeals of Virginia. 
Lewis L. Akers 
v. 
Commonwealth of Virginia. 
DEFENDANT'S BILL OF EXCEPTIONS NO. 4. 
Be it remembered that upon the trial of this case, and while 
the witness Lela Williams was on the witness stand and be-
ing examined in chief by the attorney for the defendant, coun-
sel for defendant asked the said Lela Williams if prosecu-
trix, Mary Nicholson, had told her that J. 0. Shively wa.s the 
first person to ever have sexual intercourse with her; the 
Commonwealth's Attorney objected to said question on the 
ground that he had not laid a foundation for contradicting 
the prosecutrix, the court sustaining said objection, to which 
ruling of the court the defendant by counsel then and there 
excepted; whereupon, counsel for defendant then made an 
avo,val that the above question had been asked and that the 
expected answer of this witness "Tould have been that Mary 
Nicholson, the prosecutrix, had stated to the witness that the 
prosecutrix had been guilty of sexual intercourse with J. 0. 
Shively, and that he had been the first man to have sexual in-
tercourse with her; and desiring that said exception be save"d 
to the record in this case, tenders this his bill of exceptions 
No. 4, praying that same· may be signed, sealed 
page 244 ~ and made a part of the record her~in, which is 
accordingly ~one this the 1st day of July, !930. 
·BEVERLEY BERKELEY, Judge. (Seal) 
page 245 .~ In the Supreme Court of Appeals of Virginia. 
Lewis L. Akers 
v. 
Commonwealth of Virginia. 
DEFENDANT'S BILL OF EXCEPTIONS. NO.5. 
Be it remembered that upon the trial of this case, after 
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the matters and things had been had and done as set out in 
the previous exceptions and matters and things a_rising under 
the indictment and plea had been submitted to the jury, and 
instructions given, and argument of counsel, the jury retired 
to their :room to consider their verdict, and returned with the 
following verdict: 
We the Jury find the prisoner guilty as charged in the in-
dictment and fix his punishment at three years in the peni-
tentiary. W. l\L Sutherland, foTeman. 
Thereupon the defendant, by counsel, moved the court to· 
set aside the verdict on the ground that the testimony of the 
porsecutrix as to promise of marriage had not been corrobor-
ated by evidence emanating from some source other than 
herself, to which action of the .court in overruling said mo-
tion and in entering judgment upon the verdict aforesaid the 
defendant, by counsel, then a.nd there excepted, and desiring 
that said exception be saved to the record, tenders this his 
bill of exceptions No. 5, praying tl1at same may be signed, 
sealed and made a part of the record in this case, 
page 246 ~ which is accordingly done this the 1st day of July, 
1930. 
BEVERLEY BERI{ELEY, Judge. ·(Seal) 
page 24 7 ~ In the .Supreme Court of Appeals of Virginia. 
Lewis L. Akers 
v. ; I • 
Commonwealth of Virginia. 
DEFENDANT'S BiLL OF EXCEPTIONS NO.6. 
Be it remembered that after the verdict of the jury in the 
above styled case was received, and while motion to set aside 
the verdict of· the jury . was pending, the defendant by his 
counsel on the 8th day of May, 1930, moved the eourt through 
his counsel to set aside the verdict and judgment thereon on 
the ground that the Honorable Beverley Berkeley, who was 
sitting as judge in this case, was not the judge of the Circuit 
Court of Franklin Oounty, and therefore had no jurisdic-
tion in this case, nor had any formal order been entered by 
the judge of said court designating him to sit, nor had he been 
commissioned by the Governor of :virginia in compliance with 
Sec. 5998 of the Code of Virginia, which motion the court 
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overruled, to which action of the court in overruling said mo-
tion and entered judgment upon the verdict aforesaid, the 
defendant by counsel then and there excepted, and desiring 
that said exception be saved to the record, tenders this his 
bill of exceptions No. f :praying that same may be signed, 
sealed and made a part of the record in this case, which is 
accordingly done this the 1st day of July, 1930. 
BEVERLEY BERKELEY, Judge. (Seal) 
page 248 } In the Supreme Court of Appeals of Virginia. 
Lewis L. Akers 
v. 
Commonwealth of Virginia. 
DEFENDANT'S BILL OF EXCE-PTIONS. NO. 7. 
Be it remembered that upon the trial of this case, after-
the verdict of the jury was received, and-while the judgment 
had been suspended for the purpose of applying for a writ 
of error, the defendant, by counsel, on the 28th day of May, 
1930, moved the court to permit him to take the evidence of 
the Clerk of the Circuit Court of Franklin County to the ef-
fect that there was no order entered by the Honorable P. H. 
Dillard in compliauce with Sec. 5998 of the ·Code of Virginia 
designating the Honorable Beverley Berkeley to try this case, 
which motion was overruled, the court stating . that the de-
fendant had gone throug·h the trial of this case without mak-
ing said objection, and that_ defendant thereby waived his 
rights, if any, in the premises; to which action) of the court in 
overruling said motion anq entering judgment upon the ver-
dict as aforesaid, the defendant by counsel then and there ex-
cepted, and desiring that said exception be saved to the rec-
ord, tenders this his bill of exceptions No. 7, praying that 
same be signed, sealed and made a part of the record in this 
case, whic~ is accordingly done this the 1st day of July, 1930. 
-BEVERLEY BERKELEY, Judge. (Seal) 
page 249} In the Supreme Court of Appeals of Virginia. 
Lewis L. Akers 
v. 
Commonwealth of Virginia. 
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DEFENDANT'S. BILL OF EXCEPTIONS NO.8. 
Be it remembered that after the verdict of the jury in the 
above styled case was received, the defendant, by his counsel, 
moved the court to set aside the verdict and judgment thereon 
and grant a new trial upon the ground of after-discovered 
evidence, and tendered three affidavits disclosing the after.;. 
discovered evidence; the affidavits were of Columbus Arga~ 
bright, L. E. Hippert, Jr., and Lewis L . .Akers, the defendant, 
and ar~ in the 'vords and figures following, to-wit: 
''State of Virginia 
''City of Roanoke Towit: 
''This day personally appeared before me, Jane Angell, a 
Notary Public in and for the city and state aforesaid, one 
COLUMBUS ARGABRIGHT, who, being first duly sworn, 
states as follows: 
''That during the year 1927 he became acquainted with 
Mary Nicholson, of Ferrum, :Virginia, and that after he be-
eame so acquainted with her he had had this girl with him 
. on a number of automobile rides, and some, as he believes, 
during the fall of 1927, and during one of the automobile 
rides in the night time, he and the said Mary Nicholson parked 
· . the automobile in which they were driving near 
page -250 ~ the Pig River Bridge Swimming Pool and then 
and there had sexual intercourse with this girl. 
That thereafter he was with her from time to time and on 
frequent subsequent occasions he was granted this privilege 
by her. 
''That thereafter she came to Roanoke and was employed 
in the Viscose Plant, during which time she kept company 
with one Charlie Sharp and also with one J. 0. Shively, and 
affiant states that she admitted to him that both of these men 
had had the privilege of sexual intercourse with her, and 
that he has seen this girl in company with J. 0. Shively on 
parties upon a number of occasions at Blue Ri~e S-prings 
Hotel; and on one occasion affiant in company with J. 0. 
Shively aqd Mary Nicholson went to Stuart upon a similar 
party,_ and affiant further states that J. 0. Shively himself 
has admitted that he had on a number of occasions spent the 
night at the Ponce de Leon Hotel in Roanoke with Mary Nicb~ 
olson; affiant further states that not only did Mary Nicholson 
admit -to him that J. 0. Shively and Charlie Sharp had b~en 
with her in this 'va.y, but that Charlie Sharp also on a num-
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ber of occasions had told him of having been with this girl 
in this manner. 
Given under my hand this the 22nd da.y of May, 1930. 
COLUMBUS AGABRIGHT Affiant. 
Subscribed and sworn to before me this the 22nd day of 
May, 1930. 
JANE ANGELL 
Notary Public. 
J\fy commission expires : J\IIay 15, 1932. 
page 251 ~ State of Virginia 
City of Roanoke To-wit: 
This day personally appeare~ before me, Jane Angell, a 
Notary Public. in and for the c.ity and state aforesaid, L. E. 
HIPPER.T, JR., who, being duly sworn, makes oath as fol-
lows: 
That he is twenty-four years of age, residing at number 
1414 TiBet Road, 'Veaver Heights, Roanoke, Virginia; 
That during the early part of November, 1928, (as affiant 
verily believes, but which date can be definitely fixed by him 
later when he has access to certain papers which he owns) 
the said affiant 'vas in the filling station of Jess Ingram at 
Ferrum, Franklin County, and there in the back room of said 
filling station became acquainted with a girl whom he later 
learned was Mary Nicholson. That at the time she was in 
company with several others, and although drinking whiskey 
was perfectly sober and normal That affiant proposed to 
the said Mary Nicholson that they take an automobile ride, 
to which she agreed. That at this time he had not been in-
troduced to her and did not know her name. That this oc-
curred after dark and they went for a ride and in the direc-
tion of Rocky J\IIount. That on the road while riding along, 
affiant asked said Mary Nicholson "how it would be for them 
to have a little party'', to which she agreed and he told her 
he was a stranger to tha.t raad and asked if she knew where 
a suitable place could be found. That in pursuance to this 
request she directed him to a private, narrow cross road, to 
which he drove and then and there had sexual in-
page 252 ~ tercourse with her. That she further told him 
that she had been at this same place and had had 
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sexual intercourse with J. 0. Shively in this private ·cross 
road. 
''That thereafter affiant took Mary Nicholson back to the 
filling station of Jess· Ingram and after his return with her he 
learned from persons there her name. That he has since 
seen her about Hill Crest Hall and learned that she was work-
ing at the Viscose Plant. ·That there is no doubt in his mind 
as to the identification of this girl, and further that this af-
fiant has this day identified this woman in three group pic-
tures taken of herself and other girls. 
''That this statement is made without any reward or hope 
of reward being paid to the said affiant, but purely as a means 
of preventing wha.t he believes to be an injustice in the con-
viction of Lewis Akers for her seduction. • 
''Given under my hand this the 22nd day of May, 1930. 
L. E. HIPPERT, Jr., Affiant. 
''Subscribed and sworn to before me this the 22nd day of 
May, 1930. 
''JANE ANGELL 
''Notary Public. 
"My comn).ission expires: May 15, 1930. 
page 253 ~ ''To the Judge of the Circuit Court of Franklin 
County: 
''The defendant, Lewis Akers, by counsel hereby moves the 
Court for a new trial in his case. The said new trial is asked 
on the ground of after-discovered evidence, to-wit: 
''That since the day of his trial in this Court the said de-
fendant has discovered evidence, the existence of 'vhich he did 
not know at the date of the former trial, nor could he hav~ 
discovered this evidence before the former trial ~y the exer-
cise of reasonable diligence, and that the said evidence is 
most material in its object and of such character as should on 
another trial produce a different result on the merits, and is 
not merely cumulative, corroborative, or collateral, but is 
direct, absolute, f!lll and specific. as to the lack of previous 
· chaste character of the prosecutrix in this case. 
''Defendant now files as a part of this motion two certain 
affidavits made by L. E. Hippert, Jr., of Roanoke City, and . 
Columbus Argabright, of Roanoke City, setting forth the fact 
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that each of these men had had illicit sexual intercourse with 
this prosecutrix during a period of time prior to that when 
the defendant :first met her. 
"Whereupon, the defendant moves the Court to enter an 
order setting aside the verdict and judgment thereon had in 
the trial of this case, and to grant him a new trial in order 
.that he ~qay be permitte.d to introduce this testimony which he 
could not have obtained prior to :his trial, although he used all 
diligence to discover and procure all proper evidence before 
the said triru, and that this evidence which he has 
page 254 ~ since discovered is relevant and should produce 
an entirely different verdict upon the merits in a 
new trial. 
• .~ ... ! - .... • 
"LEWIS AKERS 
''Defendant. 
''Subscribed and sworn to before me, Jane Angell, a No-
tary Public in and for the State and City aforesaid, this the 
day of May, 1930. · 
''JANE ANGELL 
"Notary Public. 
'' ]!Iy commission expires: May 15, 1932. '' 
, But the court overntled said motion to set aside the said 
verdict on account of after-discovered- evidence, as well as 
upon the. ground stated in the former bill of exceptions; to 
which action of the court in overruling said motion on the 
ground of after-discovered evidence as shown by the said · 
affidavits, the defendant, by counsel, excepted,· and desiring 
that said affidavits, together with the ruling of the court 
thereon, be saved to the record in this case, tenders this his 
bill of exceptions No. 8, praying that the same may be signed, 
sealed and made a part of the record in this case, which is . 
accordingly done this 1st day of July, 1930. 
BEVERLEY BERKELEY, J11dge. (Seal) 
page 255 ~ I, Beverley Berkeley Judge. holding Franklin 
Circuit Court do hereby certify tliat it appeared 
in writing at the time signing of the bills of exception in the 
case of Commonwealth of Va. against Lewis Akers pending 
in the Circuit Court of Franklin ·County iVa. that the attorney 
for the Commonwealth had reasonable notice of the time and 
161 Supreme Court of Appeals of Virginia. 
. place at which the bills of exception were tendered to me as 
Judge of said Court as required by section 6252 Code of V a. 
This July 1st, 1930. 
BEVERLEY BERKELEY, Judge. 
State of Va. 
County of Franklin to wit: 
I, T. W. Carper Clerk of the Circuit Court of Franklin 
County, in the State of Va. the same being a court of record, 
.do hereby certify that foregoing is a copy of the record in 
the case of Commonwealth of Va. against Lewis Akers lately 
pending in the Circuit Court of Franklin County Virginia, 
and I do further certify that due notice was given the attorney 
.for the Commonwealth as required by section 6339 Code of 
iVa. 
In testimony whereof I have hereunto set my hand in the 
Clerk's Office of said Court this the 2nd day of July 1930. 
T. W. CARPER, 
Clerk Circuit Court of Franklin Co. Va. 
A Copy-Teste : 
. H. S.TEW ART JONES, C. C. , 
---
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